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are keyed to and codified in the Code of
Federat Regutations, which Is published under
50 titles pursuant to 44 U.S.C. 1510.

The Code of Federa! Regulations is soid by
the Superintendent of Documents. Prices of
new books are listed In the first FEDERAL
REGISTER issue of each week.

OFFICE OF PERSONNEL
MANAGEMENT

5 CFR Parts 430, 432, and 540
RIN 3206—AE76

Pedormance Managomem and
Recognition System .

Management.
AcTiON: Final rulemaking.

SUMMARY: The Office of Personnel |
Management (OPM) is {ssuing final
- regulations on the Performance
Management and Recognition System
(PMRS] reflecting changes authorized by
the “Performance Management and
ition System Amendments of
1991,” Public Law 102-22, dated March
28, 1991, which extends the PMRS to |
September 30, 1993. This Act also made
two changes that authorized agencies to
use work objectives in addition to, or in
lieu of, critical elements and standards
~ and deleted the required 2 percent of
basic pay performance award for PMRS
employees rated at level 5. In issuing
this regulation, OPM emphasizes that
agency adoption of these two changes is
optional. However, if agencies choose to
implement either or both of these
changes, their revised performance ‘
management plans must be submitted to
OPM for approval.
EFFECTIVE DATE: April 1, 1991,
FOR FURTHER INFORMATION CONTACT:
Rachel Steed (202) 6062720,
concerning questions about the changes
in 5 CFR parts 430 and 540; and Sharon
C. Snellings (202) 606-1259, concerning
questions about the changes in 5 CFR
part 432.
SUPPLEMENTARY INFORMATION: On June 1,
1992, at 57 FR 23043, OPM published
- interim regulations with a 30-day
comment period that (1) extended the
PMRS to September 30, 1993; (2)
allowed agencies to use statements of

- work-objectives.for an employee’s

position to evaluate job performance
instead of, or in addition to, critical
elements and standards; and (3) deleted
. the mandatory performance award for'
employees rated at level 5. Consistent
with the deletion of the required 2
percent performance award for a level 5
performance rating and in an effart to

. this issue. This queshon stems from the

legislative language which states that an
agency Ferformance appraisal system
may utilize-a written statement of the
work objectives of the employse’s
position to establish performance
requirements related to the position and
to evaluate job performance ageinst such
requirements. Such statement of work

provide agencies with greater flexibility, - -objectives may be used in lieu of, or in

the interim regulations deleted the
requirement that stipulates higher

. awards for higher performance ratings

with respect to employees in the same
grade and pool.
Durin tge comment period, which
ended July 1, 1992, OPM received nine
comments; Four from Federal agencies
and five from a group of individual
employees from one Federal agency.
Two Federal agencies asked for
clarification regarding several aspects of
work objectives. One agency expressed
concern over removing the requirement

.that higher rated employees in the same
grade receive higher awards, while two

other agencies expressed their support
for the elimination of this requirement.
The individuals responding expressed

. concern about the performance

management system at their agency and,
for the most part, did not address the
changes published in the interim
regulations.

An editorial change is being made at
§ 540.109 (b)(1)(i) to correct an
erroneously designated paragraph
published in the interim regulations.

‘Following are the identification of the
major issues raised, a summary of
comments, and a discussion of OPM
rationale for any changes being made.

1. The use of work objectives in
addition to, or in lieu of, critical
elements and standards.

Summary of Comments: Two agencies
asked about the definition of all work
objectives as being critical in the same
way as critical elements. One agency
expressed concern over the additional
regulatory language that
agencies to describe work objectives in
two parts: Performance requirements
and performance objectives. One agency
also suggested that additional references
to work objectives be included in
several sections of Part 540 for
consistency.

Discussion: The questions regarding
whether all work objectives must be -
critical in the same way that critical
elements are caused OPM to re-examine

addition to, critical elements and
performance standards, thus implying
that agencies may not establish non-
critical work objectives. However, this
language does not preclude an agency
from establishing non-critical work
objectives. Just as they may establish
non-critical elements and performance
standards, even though non-criticsl
elements and performance standards are-
not specifically provided for in law, so -
may they establish non-critical work
objectives. The interim regulauOns do
not make clear that agencies may
establish both critical and non-critical
work objectives. Therefore, we are

providing in the final regulations that

agencies may do so,

One agency noted that although the
interim regulations state how work
objectives are the same as critical
elements and standards, they do not
state how they differ. By allowing
agencies to use work objectives in
addition to, or in lieu of, critical
elements and standards to describe
work, Congress clearly intended
agencies to have increased flexibility in
the methods used to describe work.
Therefore, OPM believes it
inappropriate to restrict this flexibility
by adding additional regulatory
language. The same agency also noted
that Congress may have intended to
simplify the process of developing
performance standards by allowing’
agencies to use work objectives
describing the Fully Successful level -
without necessarily describing the

erformance requirements at other

evels. For clarificetion, agencies
currently have the flexibility to describe
performance only at the Fully
Successful level for all critical and non-
critical elements (5 CFR 430. 405(9))

In response to one agency's suggestmn
that additional references to work
objectives be included in part 540, we
have adopted this suggestion and have
added the appropriate references.

One agency objected to being liound
by regulatory language in the interim -



60716 Federal Register / Vol. 57, No. 246 / Tuesday, December 22, 1992 / Rules and Regulations

%Alanons that require work objectives
to be composed of two identifiable
parts—performance requirements and
getformance objectives. However, OPM

lieves that the regulatory language
tracks the legislative language which
states work objectives must establish
what the major duties are (performance
requirements) as well as the
expectations management will establish
to evaluate job performance of those
duties (performance objectives).
Consequentl{'l OPM believes that these
regulations should clearly provide that
work objectives are composed of two
identifiable parts—what the -
performance requirements (duties and
responsibilities) of an employee’s job
are and what the performance objectives
{expectations) are that will be used to
evaluate performance.

Change: Sections 430. 404, 430.405, -
430.406, 430.407, 432.103, 432.105,
432.107, and 540.102 have been revised
to include references to both critical and
non-critical work objectives. Sections
540.108 (a)(1) and (a)(1)(i), which were
not included in the interim regulations,
have been revised to include additional
references to work objectives.

2. Deletion of the requirement that
stipulates higher awards for higher
performance ratings with respect to
employees in the same grade and pool.

ummary of Comments: One agency

expressed concern with removing the
requirement that agencies must pay
higher awards for higher performance
ratings to employees in the same grade
and pool. They felt that the requirement
should be left in place to ensure that the
system continues to reward higher
ratings with larger awards in keeping.
with the philosophy of pay-for-
performance. Another agency
commented that they support the
elimination of the requirement that
higher awards be paid for higher
gerformanca ratings because they

elieve this change will provide more
flexibility to adjust awards based on
management needs. Several individual
commentors also felt that employees
with higher performance ratings should
receive higher awards. -

Discussion: OPM supports the policy
that higher performance should
normally receive higher awards and
expects agencies to follow this course in
most cases. As stated in the
supplementary information
accompanying the interim regulations,
“* * * we expect that agencies will, in
most cases, continue to give higher
awards to employees in the same grade
level receiving higher performance
ratings.” Many agencies have indicated
they will continue the policy of
awarding higher performance with

higher awards but, at the same time,
have commended the additional
flexibility this change provides. In
addition, this policy is consistent with-
the performance award policy for non-
PMRS employees, whereby an
employee rated Fully Successful and
above is eligible for a performance
award, with no requirement that higher
ratings require larger awards.

Change: No change.

E.O. 12291, Federal Regulation

I have determined that this is not a
major rule as defined under section 1(b)
of E.O. 12291, Federal Regulation.

Regulatory Flexibility Act

I certify that this regulation will not
have a significant economic impact on
a substantial number of small entities
because the regulations will only affect

" Government employees and agencies.

List of Subjects
5 CFR Part 430

Decorations, medals, awards;
Government employees.

5 CFR Part 432

Administrative practice and
procedure; Government employees.

5 CFR Part 540
Government employees; Wages.

U.S. Office of Personnel Management.
Douglas A. Brook,

Acting Director.

Accordingly, the interim rule
amending 5 CFR parts 430, 432, and 540
published on June 1, 1992, at 57 FR-
23043 is adopted as final with the
following changes:

PART 430—PERFORMANCE
MANAGEMENT

1. The authority citation for part 430
continues to read as follows:

Authority: 5 U.S.C. chapter 43, 45, 53, and
54.

2. In § 430.404, the definitions of
appraisal, appraisal system,
performance, performance plan, and
summary rating are revised, the
definition of work objective is removed,
and the new definitions of critical work
objective and non-critical work
objectives are added to read as follows:

§430.404 Definitions.
- L] » * "

Appraisal means the act or process of
reviewing and evaluating the
performance of an employee against the
described performance standard(s) and/
or performance objective(s).

- -« " - "

Appraisal system meansa . .
performance appraisal system
established by an agency or component
of an agency under subchapter I of -
chapter 43 of title 5, U.S.C,, and this
subpart which provides for
identification of critical and non-critical
elements, and/or critical and non-
critical work objectives; establishment
of performance standards;
communication of elements, standards,
and/or work objectives to employees;
establishment of methods tmciJ
procedures to appraise performance
against established standards and/or
performance objectives; and appropriate
use of apYrmsal information in making
personne decisions. :

L 4 * "

Cntxcal work objective means a
component of a position consisting of
one or more performancs requirements
of such importance that unacceptable
performance on the work objective
would result in unacceptable
performance in the position. Work
objectives are written statements that
contain one or more performance
requirements of a PMRS employee’s

" position and one or more performance

objectives used to evaluate job
performance against such requirements.
» ] * L »*

Non-critical work objective means a
component of an employee’s position
that does not meet the definition of a
critical work objective, but is of
sufficient importance to warrant written
appraisal. Non-critical work objectives
are written statements that contain one
or more performance requirements of a
PMRS employee’s position and one or
more performance objectives used to -
evaluate job performance against such
requirements. Non-critical work
objectives are optional and may be used
at agency discretion.

Performance means an employee’s
accomplishment of assigned work as
specified in the critical and non-critical
elements and/or critical and non-critical
work objectives of the employee’s
position,
® L] - - L]

Performance plan means the
aggregation of all of an employee’s
written critical elements, non-critical
elements, performancestandards, and/
or critical and non-critical work
objectives. ‘

L] L ] ® ] L]

Summary rating means the written
record of the appraisal of each critical
and non-critical element, and/or critical
and non-critical work objective and the
assignment of a summary rating level {as
specified in § 430.405(h) of this
subpart).



'Federal Register / Vol. 57, No, 246 / Tuesday, December 22, 1992 / Rules and Regulations 60717

3. In § 430.405, paregraphs (b), (e), (g),
(i) introductory text, (i)(1), and {j}(1) are
revised to read as follows:

§430.405 Agency performance appraisal

systems.
» » [ ] * L]
(b) Under each appraisal system,

critical elements and/or critical work
objectives must be included, and non-
critical elements and/or non-critical
work objectives may be included in
individual performance plans. An
employee must be appraised an each
critical element, non-critical element,
critical work objective, and non-critical
work objective in the employee’s
performance plan, unless the employee
has had insufficient opportunity to
demonstrate Eerformance on the
element/work objective. A summary
rating level, as 8 ed in § 430.405(h},
must be assigned. : ‘
L] L . L ] [ ] L]
(e) Each appraisal system shall

frovide for a minimum of three rating

evels for each critical element or
critical work objective. Performance
. standards must be written at the “Fully
Successful” level for all critical and
non-critical elements and may be
written at other levels. Performance
objectives must be written at the “Fully
Successful” level for each performancs
requirement of each critical and non-
critical work objective and may be
written at other levels. The absence of
8 written standard or performance
objective at a given rating level should
not preclude the assignment of a rating
at that level.

* L] L 4 . ]

- (g) Each appraisal system shall
include & method for deriving a
summary rating level from performance
appraisals of critical elements and/or
critical work objectives and, at agency
discretion, appraisals of non-critical
elements and/or non-critical wark
objectives. If appraisals of non-critical
elements and/or non-critical work
objectives are considered in deriving
summary rating levels, the derivation
method must show that more weight
will be given to critical elements and
critical work objectives than to critical
elements and non-critical work
objectives.
~ L4 » L L]

(i) Each appraisal system shall
provide for a performance improvement
plan (PIP} for each employee whose

erformance has been determined to be

low fully successful on one or more
critical elements or critical work
objectives. The PIP must:

(1) Notify the employee of the critical
element(s) and/ar critical work

objective(s) in which he or she is ‘

,,{;erforming below the fully successful
evel; o '

» - . .. [

(j) - * » .

(1) Each appraisal system shall
provide for reassigning, reducing in
%rada. or removing any employee who
ails to attain at least the fully successful
level, but only after affording the
employee a reasonable period to
improve performance to at least the
fully successful level on the critical
element(s) and/or critical work
objective(s) determined ta be below
fully successful, as required in 5 U.S.C,
4302a(b)(6).

» ~ » ] »

4. Section 430.406 is amended by
revising paragraphs (c) and (d) (1) to
read as follows:

§430.406 Appraisal of performance.
L ]

. ' » . ‘

(c) Appraisal of each element/work
objective. An :;l;ﬁloyee mustbe
appraised on
critical element, critical work objective,
and non-critical work objective in the
employee’s performance plan, unless
the-employee has had insufficient
opportunity to demonstrate performance
on the element or work objective.

(d) L] » »

(1) When employees are detailed or
temporarily promoted within the same
agency, and the detail or temporary
promotion is expected to last 120 days
or longer, agencies shall provide written
critical elements and performance

~ standards and/or critical work

objectives to the employees as soon as
possible but no later then 30 calendar
days after the beginning of a detail or
temporary promotion. Ratings on
critical elements and/or critical work
objectives must be prepared for these
details and temporary promotions and

- must be considered in deriving an

employee’s next rating of record.
Y .

- L} - »

5. Section 430,407 is amended by
revising paragraph (b) to read as follows:
§430.407 Ratings.
» * » -« L]

(b) Appraisal of each critical element,
non-critical element, critical work
objective, and non-¢ritical work
objective. Employees must be appraised
on each critical element, non-critical
element, critical work objective, and
non-critical work objective of the
performancs plan(s) on which the
employee has had a chance to perform.
- L . .

] » L

{e), (), and (j), are revi

critical element, non- -

PART 432--PERFORMANCE BASED
REDUCTION IN GRADE AND
REMOVAL ACTIONS

6. The authority citation for part 432
continues to read as follows:

Authority: 5 U.S.C. 4302a, 4303, and 4305

7. Section 432.103 is amended as
follows: '
a. Paragraph (j) is:removed;

b: Paragraphs (c) through (i) are
xedesignate«f {d) through (j) respectively;
¢. Paragraphs (a), ne:veg redesignate

d; and
_d. A new paragraph (c) is added.

§432.103 Dsfinitions.

» ] » & * L

" (a) Acceptable performance means
performance that meets an employee’s
performance requirement(s) or
standard(s) at a level of performance
above “unacceptable” in the critical
element(s) at issue where the employee
is not covered by the Performance
Management and Recognition System
(PMRS). For those employees covered
by the PMRS, acceptable performance is
performance determined to be at the
fully successful level or above in the
critical element(s) and/or critical work
aobjective(s) at issue.

- » - ._ ~

(c) Gritical work objective means a
component of a position consisting of
one or more performance requirements
of such importance that unacceptable
performence on the work objective
would result in unacceptable
performance in the position. Wark
objectives are written statements that
contain one or more performance
requirements of a PMRS employee’s
position and one or more performance
objectives used to evaluate job
performance sgainst such requirements.
* - ® ] » -

(e) Opportunity to demonstrate
acceptable performance means a
reasonable chance for the employee
whose performance has been ‘
determined to be unaccepteble in one or
more critical elements or in one or more
critical work objectives to demonstrate
acceptable performance in the critical
element(s) and/or critical work
oblecﬁve(s) at issue. _

f) Performance improvement plan
means the plan agencies are required to
provide to a PMRS employee whose

-performance in one or more critical

elements or in one or more critical work

- objectives has been determined to be

below the fully successful level. As part
of the plan, agencies shall notify the
employee of the critical element(s) and/
or critical work objective(s) in which he
or she is performing below the fully
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successful level; describe the types of §432.107 Proposing and taking action spacified in § 430.405(h) of this

improvements that the employee must ~ based on performance below the fuily chapter). : '
demonstrate to attain fully successful successtul level for PMRS employees. 12. In § 540.108, paragraphs (a)(1) ard
performance; offer assistance to the {ﬂ)) E) v loves has be (a)(1)(i) are revised to read as follows:
employes in attaining fully successful 1) Once an employee has been

perlf)on);lance; and prgvide};he employee afforded an opportunity to improve :g::.r:'(.):.ﬁipno‘cm provisions for pay

with a reasonable period of time, . performance to the fully successful level 1) Thi h " h
commensurate with the duties and through a performance improvement (a)( § paragraph applies when an

employee cannot be rated for the current
appraisal period under elements and
standards and/or work objectives
established under 5 U.S.C. 43024, under
the following circumstances:

(i) An employee who is not under
elements and standards and/or work
objectives, established under 5 U.S.C.

plan pursuant to § 432.105, an agency
may propose a reduction in grade or
removal action if the employee’s
performance during or following the
performance improvement plan is below
fully successful in one or more critical
elements or one or more critical work
objocéi\ées for which the employee was 43028, for the agency’s minimum

(j) Unacceptable performance means  afforded an opportunity to improve 1 . tded {
portarmance of an mployo that il to  trough a performance improvement  SPprsial period, excoptas provided in
meet established performance standards  Plan. ) anc te) o This part; or

responsibilities of the employee’s
position, to demonstrate fully successful
performance. The agency may include,
as part of the performance improvement
plan, other information and matters that
the agency considers appropriate.

L] L] L] ~

i critical el ts or fail {2) If an employee has performed at R o
t:: ::::,Z: :hzl;?rformzncz ?,%’;Z’éﬁvfs ;: *  the fully successful level for 1 year from 13- Section 540.109 is amended by
one or more critical work objectives of  the beginning of a performance removing the two current paragraphs
e O roen improvement plan in the critical designated as (b)(1)(i) and adding a new
I.’ yee s p ton. element(s) and/or critical work paragraph (b)(1)(i) to read as follows:
l}- ISIGCUQH 432.105 is revised toread  ghjective(s) for which the employee was  §640.109 Performance awards.
as Joilows: : ai{fordetil a performance improvement . x e e o=
the employee’s performance PP
§432.105 Addressing below fully plan an ; (b)(1)
successtul performance by PMRS . again is determined to be below fully (i) In accordance with 5 U.S.C.

employees. successful, the agency shall afford the
. employee an additional performance
At any time during the performance  improvement plan before determining
appraisal cycle that a PMRS employee’s  whether to propose a reduction in grade
performance is determined to be below  or removal under this part.
fully successful in one or more critical «  « « «
elements or in one or more critical work 4 *

chapter 54, each agency is required to
pay a minimum of 1.15 percent of the
estimated aggregate amount of PMRS
employees’ basic pay for each fiscal year
during which this section is in effect for -
performance awards.

L ] L] » ® -
objectives, the agency shall afford the (i) Advance notice. (A) The agency .
employes an opportunity to improve shall afford the employee a 30-day [FR Doc. §2-30905 Filed 12-21-92; 8:45 am}
through a performance improvement advance notice of the proposed action ~ BI.UNG CODE e325-01-4

plan. As part of the plan, the agency that identifies both the specific
shall notify the employee of the critical  instances of below fully successful

element(s) and/or critical work performance by the employee on which FEDERAL RESERVE SYSTEM
obiecﬁvg(s) in which he or she is the proposed action is based and the 12 CFR Parts 208 and 225

performing below the fully successful critical element(s) and/or critical work L
level; describe the types of objective(s) of the employee’s position ~ [Regulations H and Y; Docket No. R-0776]
improvements that the employee must  involved in each instance of below fully . ' ’
demonstrate to attain fully successful successful performance. Capital; Capital Adequacy Guidelines _
performance; offer assistance to the LA A o AGENCY: Board of Governors of the
employee in attaining fully successful - Federal Reserve System.

performance; and provide the employee PART 540—PERFORMANCE ACTION: Final rule.

with a reasonable period of time, MANAGEMENT AND RECOGNITION - —
commensurate with the duties and SYSTEM iurmﬂe._a‘;“ di:; Il?:dlffymgt;ts
responsibilities of the employee’s 10. The authority citation for part 540 min;lber ba;akl: andgu bani hgfdi‘:,;s °

position, to demonstrate fully successful gntinues to read as follows:

performance. The agency may include, companies to include the European

Authority: 5 U.S.C. chapters 43 and 54. Bank for Reconstruction and

as part of the performeance improvement Develo
. . pment (EBRD), the International
plan, other information and matters that ~ 11. In § 540.102, the definitions of Finance Corporation (IFC), and the

the agency considers appropriate. The  rating and summary rating, are revised: * N, 4;c 1nvestment Bank (NIB) in the list

agency shoulq also inform the emp l.oy o6 §540.102 Definitions. of named multilateral lending
that, unless his or her performance in .

. i " * . " institutions that are eligible for a 20

the critical element(s) and/or critical o . percent risk weight. Thgis modification
work objective(s) improves to and is Rating (See Summary rating). would conform the Board’s risk-based
sustained at a fully successfullevel,the o & & & . capital guidelines more closely to
employee may be reduced in grade or Summary rating meens the written interpretive guidance adopted by the
removed. . record of the appraisal of each critical other G-10 countries that are signatories

9. In § 432.107, paragraphs (a)(1), and non-critical element, and/or critical to the Basle Accord.
(a)(2), and (a)(4)(i)lA), are revised to and non-critical work objective and the  EFFECTIVE DATE: The final rule is

read as follows: assignment of a summary rating level (as effective as of December 22, 1992.
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FOR FURTHER INFORMATION CONTACT:
Norah Barger, Manager, Policy
Development (202/452-2402), Ali
Emran, Financial Analyst (202/452-
2208), Division of Banking Supervision
and Regulation; and Brian E. J. Lam,
Attorney (202/452-2067), Legal
Division, Board of Governors of the
Federal Reserve System. For the hearing
impaired only, Telecommunication
Device for the Deaf (TDD), Dorothea
Thompson (202/452-3544) Board of
Governors of the Federal Reserve
System, 20th and C Streets, NW.,
Washington, DC 20551.
SUPPLEMENTARY INFORMATION: Under thé
risk-based capital framework
established by the Basle Accord, claims
on, #nd claims guaranteed by,
multilateral lending institutions and
regional development banks in which G-
10 countries are shareholding members
may be accorded, at national discretion,
a 20 percent risk weight. Like the Basle
Accord, the Board's risk-based capital
guidelines specify five multilateral
lending institutions and regional
development banks? that are eligible for
the 20 percent risk weight. The
guidelines further state that other
multilateral lending institutions and
regional development banks may be
accorded a 20 percent risk weight if the
U.S. government is a sharsholder or
contributing member.

On September 16, 1992, the Board
proposed clarifying that bank holding

companies and state member banks may

assign a 20 percent risk weight to claims
on, or guaranteed by, the EBRD, the IFC,
or the NIB. The U.S. is a contributing
shareholder of the EBRD, but this
organization was established after the
original publication of the capital
adequacy guidelines. Since the IFC is a
subsidiary of the World Bank, an
organization that the guidelines
specifically names as an institution
eligible for the 20 percent risk weight,

it implicitly is included in the 20
percent risk category. Although the U.S.
is neither a shareholder nor a
contributing member of the NIB, the
‘Basle Committee on Banking
Supervision has interpreted the criteria
in the Basle Accord for assigning a
multilateral lending institution to the 20
percent risk category to mean that any
country may include the NIB in this
preferential risk category since Sweden,
a G-10 country, is a shareholder in the
NIB. Thus, adding the NIB to the list of
named multilateral lending institutions

! International Bank for Reconstruction and
Development (World Bank), Interamerican
Development Bank, Asian Development Bank,
African Development Bank, and the European
Investment Bank.

eligible for a 20 percent risk weight
would serve to conform the Board's risk-
based capital guidelines more closely to
the interpretative guidance adopted by
the other G-10 countries that are
signatories to the Basle Accord.

The proposed modifications to the
risk-based capital guidelines would
have the effect of also including in the
20 percent risk category portions of
claims collateralized by securities
issued by the EBRD, IFC, and NIB,

. The Board's proposal on multilateral
lending institutions took the form of an
interim rule that was effective
immediately. The comment period
ended October 23, 1992, The Board
received no public comments and, thus,
is now issuing in final form an
amendment to the risk-based capitel
guidelines to include in the 20 percent
category claims on and claims
guaranteed by the EBRD, IFC, and NIB
as wall as portions of claims A
collateralized by securities issued by
those multilateral lending institutions.

Regulatory Flexibility Act Analysis

The Federal Reserve Board does not
believe adoption of this proposal would
have a significant economic impact on
a substantial number of small business
entities (in this case, small banking
organizations}, in accard with the spirit
and purposes of the Regulatory
Flexibility Act (5 U.S.C. 601 et seq.). In
this regard, the proposed revision would
reduce certain regulatory burdens on
bank holding companiss as it would
reduce the capital charge on certain
transactions. In-addition, because the
risk-based capital guidelines generally
do not apply to bank holding companies
with consolidated assets of less than
$150 million, this proposal will not
affect such companies.

List of Subjects
12 CFR Part 208

Accounting, Agriculture, Banks,
banking, Confidential business
information, Currency, Federal Reserve
System, Reporting and recordkeeping
requirements, Securities.

12 CFR Part 225

Administrative practice and
procedure, Banks, banking, Federal
Reserve System, Holding companies,
Reporting and recordkeeping
requirements, Securities.

For the reasons set forth in the
preamble, and pursuant to the Board’s
authority under section 5(b) of the Bank
Holding Company Act of 1956 {12
U.S.C. 1844 (b)), and section 910 of the
International Lending Supervision Act
of 1983 (12 U.S.C. 3909), the Board is

amending 12 CFR parts 208 and 225 as
follows:

PART 208—MEMBERSHIP OF STATE
BANKING INSTITUTIONS IN THE
FEDERAL RESERVE SYSTEM

1. The authority citation for part 208
is revised to read as follows:

Authority: Sections 9, 11(a), 11(c), 19, 21,
25, and 25(a) of the Federal Reserve Act, as
amended (12 U.S.C. 321-338, 248(s), 248(c),
461, 481-486, 601 and 611, respectively);
sections 4, 13(j), and 18(0) of the Federal
Deposit Insurance Act, as amended (12
U.S.C. 1814, 1823(j), and 1828(0),
respactively); section 7(a) of the International
Banking Act of 1978 (12 U.S.C. 3105);
sections 907-910 of the International Lending
Supervision Act of 1983 (12 U.S.C. 3906-
3909); sections 2, 12(b), 12(g), 12(i), 15B(c)
(5}, 17, 17A, and 23 of the Securities
Exchange Act of 1934 (15 U.S.C. 78b, 78i(b),
78l{g), 781(i}, 780-4(c) (5), 78q, 78q-1, and
78w, respectively); section 5155 of the
Ravised Statutes (12 U.S.C. 36) as amended
by the McFadden Act of 1927; and sections
1101-1122 of the Financial Institutions
Reform, Recovery, and Enforcement Act of
1989 (12 U.S.C. 3310 and 3331-3351).

2. Appendix A to part 208 is amended
by revising the second sentence of the
second paragraph in I11.C.2 to read as

. follows:

Appendix A to Part 208—Capital Adequacy
Guidelines For State Member Banks: Risk-

‘Based Measure

» » » » -

I ***
. C. * % %

2, * * * In addition, this category also
includes claims on, and the portions of
claims that are guaranteed by, U.S.
government-sponsored3? agencies and claims
on, and the portions of claims guaranteed by,
the International Bank for Reconstruction
and Development (World Bank), the
International Finance Corporation, the
Interamerican Development Bank, the Asian
Development Bank, the African Development
Bank, the Buropean Investment Bank, the
European Bank for Reconstruction and
Davelopment, the Nordic Investment Bank,
and other multilateral lending institutions or
regional development banks in which the
U.S. government is a shareholder or
contributing member.* * *

* * * N

32 For this purpose, U.S. government-sponsored
agencies are defined as agencies originally
established or chartered by the Pederal govémment
to serve public purposes specified by the U.S.
Congress but whose obligations are not explicitly
guaranteed by the full faith and credit of the U.S.
government. These agencies include the Federal
Home Loan Mortgage Corporation (FHLMC), the
Federal National Mortgage Association (FNMA), the
Farm Credit System, the Federal Home Loan Bank
System, and the Student Loan Marketing
Association (SLMA). Claims on U.S. government-
sponsored agencies include capital stock in a
Federal Home Loan Bank that is held as a condition
of membership in that Bank.
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PART 225—BANK HOLDING _
COMPANIES AND CHANGE IN BANK -
CONTROL

1. The authority citation for part 225
is revised to read as follows:

Authority: 12 U.S.C. 1817(j) (13), 1818(b),
1828(0), 18311, 1843(c) (8), 1844(b), 1972(1),.
3106, 3108, 3907, 3909, 3310, 3331-3351, and
sec. 306 of the Federal Deposit Insurance
Corporation Improvement Act of 1991 (Pub.
L. 102-242, 105 Stat. 2236 (1991)).

2. Appendix A to part 225 is amended
by revising the second sentence of the
second paragraph in I11.C.2 to read as
follows:

Appendix A to Part 225—Capital Adequacy
Guidelines for Bank Holding Companies:

Risk-Baesed Msasure

- L] L] t L ]
[Il. * e N .
C *ne -

2. * * * In addition, this category also
includes claims on, and the portions of .
claims that are guaranteed by, U.S.
government-sponsored?s agencies and claims
on, and the portions of claims guaranteed by,
the International Bank for Reconstruction
and Development (World Bank), the
International Finance Corporation, the
Interamerican Development Bank, the Asian
Development Bank, the African Development
Bapk, the European Investment Bank, the
European Bank for Reconstruction and .
Development, the Nordic Investment Bank, -
and other mulitilateral lending institutions or
regional development banks in which the
U.S. government is a shareholder or
contributing member.* * *

L3 g L] * -

Board of Governors of the Federa! Reserve
System, December 16, 1992.

William W. Wiles,

Secretary of the Board.

{FR Doc. 92-30862 Filed 12-21-92; 8:45 am]
BILLING CODE 6210-01-F

NATIONAL CREDIT UNION
ADMINISTRATION .

12 CFR Part 702

Reserves

AGENCY: National Credit Union
Administration (NCUA).

38.For this purpose, U.S. government-sponsored
agencies are defined as agencies originally
established or chartered by the Federal government
to serve public purposes specified by the U.S.
Congress but whose obligations are not explicitly
guaranteed by the full faith and credit of the U.S.
government. These agencies include the Federal
Home Loan Mortgege Corporation (FHLMC), the
Foderal National Mortgage Association (FNMA), the
Farm Credit System, the Federal Home Loan Bank
System, and the Student Loan Marketing
Association (SLMA). Claims on U.S. government-
sponsored agencies include capital stock in a
Federal Home Loan Bank that is held as a condition
of membership in that Bank.

ACTION: Fi_nal rule.

SUMMARY: The NCUA is amending its
regulations to modify the valuation of
the allowance for loan losses to better
conform with generally accepted
accounting principles (GAAP). This
change will require credit unions to
provide an allowance for loan losses
sufficient to cover specifically identified
loans, as well as estimated losses
inherent in the loan portfolio, such as
loans and pools of loans for which
losses are probable, but not identifiable
on a specific loan-by-loan basis.
EFFECTIVE DATE: January 21, 1993.
ADDRESSES: National Credit Union
Administration, 1776 G Street, NW.,
Washington, DC 20456.
FOR FURTHER INFORMATION CONTACT:
Karen Kelbly, Accounting Officer, Office
of Examination and Insurance (202)
682~8640, or Michael McKsenna, Staff
Attorney, Office of General Counsel
(202) 682-9630, at the above address. -
SUPPLEMENTARY INFORMATION:
Discussion

Section 116 of the FCU Act (12 U.S.C.
1762) sets forth reserve requirements for
federal credit unions. Section 702.3 of
the NCUA Rules and Regulations
addresses full and fair disclosure
concerning reserves. Section 741.9(a)(1)
of the Rules and Regulations requires
that federally insured state-chartered
credit unions comply with statutory
reserves (Section 116 of the Federal
Credit Union Act) and with full and fair
disclosure requirements of the Rules
and Regulations (§ 702.3). Therefore this
final amendment applies to all federally
insured credit unions.

Section 116(a) of the Federal Credit

- Union Act requires that federal credit

unions set aside a certain percentage of
gross income at the end of each
accounting period as a Regular Reserve.
According to § 702.2(a) of the Rules and
Regulations, the totals of the Regular
Reserve, the Allowance for Loan Losses
account and the Allowance for
Investment Losses are combined for

- determining the applicable percentage

of gross income to be transferred to the
Regular Reserve.

Historically, credit unions have
established a valuation for the
allowancs for loan losses based strictly
on nonperforming or delinquent loans.
This practice, however, is inconsistent
with generally accepted accounting
principles (GAAP). The NCUA Board
believes that greater emphasis needed to
be placed upon complying with GAAP

.through estimating probable losses

inherent in the total loan portfolio when
calculating a valuation of the allowence

for loan losses. This modified valuation
would present a more accurate
reflection of the expected loan losses.

In light of this concern, in September
1991, NCUA issued Letter to Credit
Unions No. 126, and in July 1992,
issued Accounting Bulletin No. 92-1, to
provide interim guidance on how
examiners would test the adequacy of a
credit union’s allowance for loan losses.
On June 23, 1992, the NCUA Board
issued a proposed amendment (57 F.R.
29050, 6/30/92) to § 702.3{c){2) to
require credit unions to provide an
allowance for lcan losses sufficient to
cover specifically identified loans, as
well as estimated losses inherent in the
loan portfolio, such as loans and pools
of loans for which losses are probable,
but not identifiable on a specific loan-
by-loan basis.

Presently, § 702.3(c)(2) reads in part
that the:

Valuation allowance established fairly
presents the value of loans and anticipated
losses resulting from (i) uncollectable loans
and notes and contracts receivable includi
where applicable, any uncollecteble accrue
interest receivable thereon, (ii) assets
acquired in liquidation of loans, and (iii)
loans purchased from other credit unions.

NCUA proposed three changes to the

. above-cited provisions. First, the phrase

“the value of loans and anticipated
losses" was proposed to read “the value
of loans and probable losses” since the
term *‘probable” is the term used and
understood under GAAP. Secand, the
three sub-points setting forth what the
allowance must encompass are changed
to read simply, “the value of loans and
probable losses for all categories of
loans.” The change shifts the emphasis
from nonperforming or classified loans
only to categories of loans within the
total portfolio, classified or unclassified.
The third change provides additional
guidance as to the necessary
components of the allowance to meet
the *‘all categories of loans" standard,
i.e., estimates of probable losses
consistent with guidance adopted from
the American Institute of Certified
Public Accountants (AICPA) “Exposure
Draft to the Audit and Accounting
Guide, Audits of Credit Unions.”

Comments

Sixty-one comment letters were
received. Thirty-six comments were
received from federal credit unions,
thirteen comments from state-charted

_credit unions, seven comments from

state credit union leagues, and two
comments from national credit union
trade associations. Comments were also
received from a state latory agency.
an accounting firm, and a national
accounting trade assoclation.
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In general, the commenters
cisapproved of the proposed
amendment. Although many
commenters stated that they objacted to
the amendment, the substance of their
remarks indicated that they were really
objecting to the examination testing
methodology set forth in Letter to Credit
Unions No. 126, and more recently,
Accounting Bulletin No. 92-1. Eight
commenters approved of the
amendment as proposed although two
of these commenters did have concerns
about the examination testing portion of
Accounting Bulletin 92—-1 which would
implement the proposed amendment.
Fifty-three commenters objected to the
amendment in part or in its entirety.

Sixteen commenters believe the
amendment is overly conservative
because it provides for the double
counting of anticipated losses on
delinquent and nonperforming loans.
The Board disagrees. The amendment,
which adopts GAAP language, does not
provide for double counting. It simply
requires estimating probable losses in
the total loan portfolio. In a similar vein,
nine commenters object to the
amendment because they believe it will
grossly overstate the allowance for loan
losses (ALL) account. The Board
believes, as does the accounting
standards-setters who also commented
on the amendment, if properly applied,
the amendment shoulg not overstate the
allowance.

Nine commenters believe the
amendment will have a detrimental .
effect on small credit unions. Some of
these commenters believe small credit
unions will have to spend a substantial
amount of time setting up the listed loan
classifications, as well as modifying
their Joan review timelines to conform
to the amendment. Again, the Board
disagrees. The amendment allows great
latitude to-large and small credit unions
alike to develop their own methodology
for estimating probable losses in the
total loan portfolio.

Another commenter believes that
credit unions most likely to require
significant increases in the ALL account
may not have significant bad loans in
relation to their total portfolio. The
Board takes exception to this argument.
If a credit union does not have
significant bad loans in relation to their
total portfolio, the assessment of
probable loss will reflect this and,

“correspondingly, the ALL will also.

Two commenters believe the
amendment would result in a decrease
in dividends. The Board recognizes the
amendment may affect a credit union’s
ability to pay dividends, but only to the
extent that a credit union does not have
current or accumulated earnings to

cover declared dividends. Again, GAAP
requires the periodic recognition of
estimated “bad debts” expense relative
to loans and this does effect net income.
Still, NCUA believes GAAP reporting
must be the priority. :

Three commenters believe the
amendment takes authority away from
credit union management and the board
of directors. Again, the Board believes
the amendment, as written, allows a
great deal of latitude to large and small
credit-unions alike to develop their own
methodology for estimating probable
losses in the total loan portfolio under
the umbrella of GAAP. It does not set
forth a required methodology for
estimating the allowance,

Nine commenters believe the ,
amendment lacks specificity and will
subject credit unions to the whims and
interpretations of the examiner. This is
not the Board’s intent. Examiners have
been instructed to first, examine the
credit union’s methodology for
estimating the allowance, apply a test
check, and only take exception if there
are material differences. If a licensed
independent accountant has rendered
an opinion, examiners are encouraged
not to take exception, except in rare
circumstances. One commenter
recommends that the credit union’s
historical trends in delinquency ratios,
charge-offs and recoveries be considered
when there is a difference between the
credit union’s valuation and that of the
examiner. The Board intends that the
examiner would consider these factors
in their evaluation.

Transition Issues

Five commenters suggested a
reasonable transition period for credit
unions to bring their reserves into
compliance. One of these commenters
suggests credit unions meke partial
transfers to the ALL account until an
acceptable balance is attained. Another
commenter suggests that credit unions
should be allowed to make a one-time
accounting adjustment to their reserve
account, Another commenter requests -
that credit unions required to increase
the ALL due to the initial application of
this amendment be given the option of
charging the initial increase against
retained earnings. One commenter
recommends that credit unions be
allowed to make transfers for up to 3
years after the effective date of the
amendment to level out any year with
unusually large charge-offs, as well as to
fine-tune the valuation process. One
commenter suggests that NCUA find a
way to increase the ALL account
without requiring a quarterly review of
the total loan portfolio. Again, the Board
will look to GAAP and encourage credit

unions to do the same. However, the

Board has instructed examiners to be
lenient in the initial periods of
application, i.e., to consider the affects

"of this NCUA change. Examiners have

been instructed to be reasonable.

Proposal in Relation to GAAP

‘One commenter was concerned about
the “pools of loans"” wording in

. proposed § 702.3(c)(2)(ii}. The

commenter believes that this wording
implies that a credit union would have
to perform as many calculations of pools
as it has loan classifications. The
commenter believes that this would not
only be time consuming, but that it
would be nearly impossible to develop
historic loss ratios. The commenter
states that if these pools and losses on
the pools have not been tracked in the
past, an accurate loss ratio would be
difficult to determine. One commenter
objects to the inclusion of commitments
to lend or letters of credit as a

. component of the valuation estimate in

proposed § 702(c}(2)(iii). This
commenter believe the valuation should
be based on the balance of the loan
portfolio without consideration of the
aggregate lines of credit that can be
accessed.

One commenter believes the proposal
exceeds GAAP requirements and
suggests that instead credit unions
should use an individual classification
of delinquent loans and pools of Joans
for possible losses. This commenter
believes that this would be adequate
under GAAP. Another commenter
recommends that NCUA withdraw this
proposed amendment and instead
require credit unions to conform to
GAAP, to conduct an annual audit by a
licensed independent accountant, and
to obtain an opinion on the credit
union’s financial statements.

The language used in the regulation
has been adopted from the AICPA. The
Board can not agree, therefore, that the
amendment exceeds GAAP
requirements. The “pools of loans"”
language is very general and allows
credit unions flexibility in determining
how to pool loans, develop trending
information, assess risk, estimate
probable loss, etc.—in other words,
develop their own methodology within
the framework of GAAP. And GAAP

: reciuires the inclusion of commitments
to

end and letters of credit in probable

loss estimates. The Board is not
prepared, at this time, to require credit
unions to obtain an opinion audit
because such a requirement would be
overly burdensome for many credit
unions.

One commenter believes if credit
unions are required to adjust the
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valuation account based upon end-of-
period balances and prior to distribution
of dividends, a major change in the data
processing software and processing
schedules would be required. The Board
does not agree, This does not represent
a change from current practice. Another
commenter believes the amendment
would force credit unions to delay the
posting of dividends to the beginning of
the next period. To avoid this result, the
commenter recommends that the phrase
“prior to the distribution or posting of
any dividend to the accounts of
members” be deleted in the final
amendment. Again, the Board is not
swayed—under GAAP estimated bad
debts must be expensed before the
determination of earnings available for
the payment of dividends, thus the
amendment’s wording. Another
commenter foresees unnecessary work
and calculations in converting to the

% uirements of the proposal. The Board
believes this is an overstatement. GAAP
reporting must be the priority.

Examination Testing of the ALL

The balance of the comments received
referred specifically to a related, but
different topic—the examination
approach used by NCUA examiners to
test the adequacy of the credit union’s
allowancs, as initially set forth in Letter
to Credit Unions No. 126 and as
incorporated in Accounting Bulletin 92-
1. While we welcome these comments
and accept that they are valuable for our
consideration in possibly amending our
ALL examination testing approach, the
comments really do not mﬂte to the
reserve regulation itself, or to the
advisability or inadvisability of
adopting the regulation. We have not
specifically addressed those comments
here but the Board intends to ensure
consideration is given to these
comments in NCUA deliberations
leading to the setting of/revision to,
examination policies and procedures.

Additionally, the wording of the final
amendment has been changed slightly
to reflect recent changes in the AICPA’s
proposed wording in the Exposure Draft
to the Industry Audit and Accounting
Guide, “Audits of Credit Unions.” The
intent and meaning of the amendment
remains unchanged as a result.

Paperwork Reduction Act

The amendment doss not change the
paperwork requirements,
Regulatory Flexibility Act

The Regulatory Flexibility Act
requires NCUA to prepare an analysis to
describe any significant economic

impact a regulation may have on a
substantial number of small credit

unions (primarily those under $1
million in assets).

The NCUA Board has determined that
the amendment is necessary to meet
existing requirements for full and fair
disclosure although it could
significantly impact some small credit
unions.

Of the items required to be contained
in the final regulatory flexibility
analysis by 5 U.S.C. 604(a), the first (“a
succinct statement of the need for, and
the objectives of, the rule’’) and the
second (“‘a summary of the issues raised
by the public comments in response to
the initial regulatory flexibility analysis,
a summary of the assessment of the
agency of such issues and a statement of
any changes made in the proposed rule
of such comments") are found
elsewhere in the supplementary
information.

The modified definition will be

applicable to all federally insured credit

unions regardless of size.

Approximately 3,059 small credit
unions could be affected by this
amendment. An exemption for small
credit unions from this definition would
provide for an inaccurate reflection of
the true financial condition of small
credit unions. While the generally
accepted accounting principles (GAAP)
governing the establishment of an
allowance for loan losses have remained
constant, as a result of the savings and
loan and banking industry crises, there
has grown in accounting practice a
greater emphasis on the allowance for
loan losses representing inherent losses
in the entire portfolio. This amendment
must be applied to all federally insured
credit unions regardless of size, because
it ensures that the allowance for loan
losses will be within the framework
established by GAAP and, therefore,
within the requirements of full and fair
disclosure.

The only alternative to the
amendment is to retain the present
method of valuing the allowance for
loan losses. This alternative is
unacceptable considering the shifting
emphasis in accounting practice. No
other method, including the current
method of valuation, is within the
GAAP framework or meets the complete
requirements for full and fair disclosure.

Executive Order 12612
Executive Order 12612 requires

"NCUA to consider the effect of its

actions on state interest. Section 702.3
already applies to federally insured
state-chartered credit unions. The
amendment will affect the way these
credit unions account for loan losses.
The fact that the change will bring
credit unions closer to GAAP

ameliorates any minimal effect on the
states, on the relationship between the
national government ancf the states, or
on the distribution of power and
responsibilities among the various
levels of government.

List of Subjects in 12 CFR Part 702

Credit unions, Reporting and
recordkeeping requirements, Reserves.

By the National Credit Union
Administration Board on December 15, 1992.

Becky Baker,
Secretary of the Board.

Accordingly, NCUA to amends 12
CFR part 702 follows:

PART 702—RESERVES

1. The authority citation for part 702
continues to read as follows:

Authority: 12 U.S.C. 1762 and 1766.

2. Section 702.3(c)(2) is revised to
read as follows:

" §702.3 Full and fair disclosure required.

- L] * ® -

(C) L ]

(2) As a minimum, adjustments to the
valuation allowance for loan losses shall
be made prior to the distribution or
posting of any dividend to the accounts
of members 80 that the valuation

. allowance established fairly presents the

value of loans and probable losses for all

categories of loans. The valuation

allowance must encompass:

(i) Specifically identified doubtful or
troubled loans;

(if) Pools of classified loans;

(iii) Pools of loans (e.g., consumer,
credit card, etc.); and

(iv) A general portion for all other loans.

L] . * [ ] -

[FR Doc. 92-30924 Filed 12-21-92; 8:45 am}
BILLING CODE 7535-01-M

FEDERAL FINANCIAL INSTITUTIONS
EXAMINATION COUNCIL

12 CFR Part 1102
[Docket No. AS92-4]

Appraisal Subcommittee; Appraisal
Regulation; Freedom of Informatlon
Act Impiementation

AGENCY: Appraisal Subcommittee,
Federal Financial Institutions
Examination Council.

ACTION: Final rule.

SUMMARY: The Appraisal Subcommittee
("“ASC") of the Federal Financial
Institutions Examination Council
(“FFIEC”) today announced the
adoption of 12 CFR part 1102, subpart
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D (“subpart” or “‘subpart D"},
implementing the ASC's separate
procedures pertaining to compliance
with the Freedom of Information Act
(“FOIA”).

EFFECTIVE DATE: December 22, 1992,

FOR FURTHER INFORMATION CONTACT:
Edwin W. Baker, Executive Director, or
Marc L. Weinberg, General Counsel, at
(202) 634-6520, Appraisal
Subcommittee, 2100 Pennsylvania
Avenue NW., suite 200, Washmgton, DC
20037,

SUPPLEMENTARY INFORMATION:
L. Introduction and Background

. On August 9, 1989, Congress adopted
Title XI of the Financial Institutions
Reform, Recovery, and Enforcement Act
of 1989 (“FIRREA"), including section
11022 of Title XI, which established the
ASC and placed it within the FFIEC,
The ASC consists of representatives
appointed by the heads of the Federal
Financial Institutions Regulatory
Agencies (“regulatory agencies’) 2 and
the Department of Housing and Urban
Development. Congress intended Title
XI of FIRREA and the ASC, the
regulatory agencies and the Resolution
Trust Corporation (“RTC") (collectively,
“Agencies’’) to protect federal financial
and public policy interests* in real
estate-related financial transactions®
requiring the services of an appraiser.®

The ASC has several statutory duties
under Title XI. First, it must monitor the
appraisal regulations adopted by the
Agencies. Those regulations set out
appraisal standards for federally related

1Pub. L. 101-73, 103 Stat. 511 (1989), as
amended by Pub. L. 102-233, 105 Stat. 1761 (1991),
Pub. L. 102-242, 105 Stat. 2236 {1991), Pub. L. 102-
485, 106 Stat. 2771 (1992), and Pub. L. 102-550,
106 Stat. 3672 {(1892).

212 U.S.C. 3310.

2 The regulatory agencies are the Board of
Governors of the Federal Reserve System (“FRS™).
the Pederal Deposit Insurance Corporation
(“FDIC™}, the Office of the Comptroller of the
Currency (“OCC"), the Office of Thrift Supervision
(“OTS"), and the Nationa! Credit Union
Administration {*NCUA"). See section 1122(6) of
title XI, 12 U.S.C. 3350(6).

4 Title XI's general purpose is “'to provide that
Federal financial and public policy interests * * *
will be protectad by requiring that [certain) real
estate appraisals are performed in writing, in
accordance with uniform standards, by individuals
whose competency has been demonstrated and
whose professional conduct will be subject to
effective supervision." Section 1101 of title X1, 12
- U.S.C. 3331,

8 See section 1121(5) of Title X1, 12 U.S.C.
3350(5), for the definition of “real estate-related
financial transaction.”

©The agencies have adopted appralml rogulations
that, among other things, clarify the phrase

“requires the services of an appmlser See 12 CFR
part 34 (OCC); part 225, subpart G (FRS); part 323
(FDIC); part 564 (OTS}); part 722 (NCUA); and part
1608 (1992} (RTC).

transactions? and define those federally
related transactions requiring the -
services of a State certified or State
licensed appraiser. Second, the ASC
must monitor and review the practices,
procedures, activities, and
organizational structure of the Appraisal
Foundation. Third, the ASC must
monitor the certification and licensing
programs for real estate appraisers in
each State, territory, commonwealth,
and the District of Columbia
{collectively “States’’) ® and must review
the State's compliance with the
requirements of title XL It also is
authorized by title XI to take action
against non-complying States.® And
lastly, each State with an appraiser
certifying and licensing agency is
responsible for transmitfing to the ASC ™
a roster of State certified and licensed
appraisers who are eligible to perform
appraisals in federally related
transactions, along with an annual
registry fee, and the ASC must maintain
a national registry of these appraisers.10

IL Statutory Authority

~ FOIA 11 generally requires each
Federal agency to make available to the
public information regarding its
organization and operation and rules of
procedure and all substantive rules and
interpretations of general applicability
and statements of general policy.12 ‘

In addition, each agency, in :
accordance with published rules, must
‘“make aveilable for public inspection
and copying—{(A) final opinions * * *
as well as orders, made in the
adjudication of cases; (B) those
statements of policy and interpretations
which have been adopted by the agency
and are not publishm? in the Federal
Register; and (C) administrative staff
manuals and instructions to staff that
affect a member of the public. * * *"13
Certain documents and portions thereof,
however, can be withheld from
diselosure under one of more statutory
exemptions set out in FOIA .24

Even though the ASC is within the
FFIEC, the ASC is separately subject to

7 See soction 1121{4) of Title XI, 12 U.S.C.
3350(4), which defines a ““federally related
transaction.”

®The ASC is required to “monitor State appraiser
certifying and licensing agencies for the purpose of
detennlning whsther the * * * agency’s policies,
pracuees. and proced are consistent with [Title
X1).” Section 1118(3) of title Xi, 12 U.S.C.
3347(a)(1990). See also, section 1103(a)(1) of title
X1, 12 U.S.C. 3332(a)1).

© See section 1118 of title X1, 12 U.S.C. 3347,

10Sactions 1103(a){3) and 1108(a} of title X1, 12
U.S.C. 3332(a)(1) and 3338(a), respectively.

135 U.S.C. 552,

125 U.S.C. 552(a)(1).

135 U.S.C. 552(a)(2).

14 See 5 U.S.C. 552(b).

FOIA as an “agency” of the Federal
Government. In 5 U.S.C. 552(e), an
“agency” is defined, in pertinent part,
as “any * * * establishment in the
executive branch of the Government

* * * or any independent regulatory
agency.” This definition supplements
the definition of “agency” in 5 U.S.C.
551(1), which includes ‘‘each authority
of the Government of the United States,
whether or not it is within or subject to
review by another agency * * *,
includ[ing} any * * * establishment in
the executive branch of the Government
* * *, or any independent regulatory
agency ** There is no doubt of the ASC's
status, especially because the ASC is
funded independently from the FFIEC
as an appropriated entity of the Federal
Government, has its own facilities and
staff and has its own unique statuto
mission and purpose under Federa! law.

I1L. Description of the Subpart

In general, the ASC has determined to
adopt by incorporation by reference the
FFIEC's FOIA regulations set out in 12
CFR 1101.4 and 1101.5. These
regulations were initially adopted by the
FFIEC in 1980 and were amended by the
FFIEC in 1988.1% On both occasions, the
FFIEC’s FOIA regulations were'adopted
after full exposure to public comment.
The ASC is not incorporating by
reference 12 CFR 1101.1,1101.2 and
1101.3, which pertain respectively to
the FFIEC's regulations’ scope and
purpose, authority and functions and
organization and methods of operation.
Instead, in compliance with 5 U.S.C.
552{a), the ASC is adopting 12 CFR
1102.300, 1102.301, 1102.302 and
1102.303, which are specificelly tailored
to the ASC. ,

The FFIEC's FOIA regulations which
are being incorporated are unremarkable
and provide the expected features of
FOIA compliance. For example, 12 CFR
1101.4(a), which is incorporated by
reference in new 12 CFR 1102.304{a),
implements the general rule of
document availability to the publicin 5
U.S.C. 552 (8)(1) and (a)(2), and 12 CFR
1101.4(b), which is incorporated b
reference in new 12 CFR 1102.304{a),
implements FOIA’s:

8) Exemptions from general
availability;

(2) Procedures for requesting and
obtaining copies of documents and
appealing initial adverse FOIA
decisions; and

(3) Fee schedule for FOIA services.

New § 1102.304(a) also incorporates
by reference 12 CFR 1101.5, which is
entitled “Testimony and production of

18 See 45 FR 46794 (July 11, 1980), as amended
at 53 FR 7341 {March 8. 1988).
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documents in response to subpoena,
order, etc.” This section generally
provides that only persons with written
authorization of the ASC: (1) Can testify,
in court or otherwise (except before
Congress in official matters), as a result
of activities on behalf of the agency; or
(2) can provide documents in
compliance with judicial process.
Persons not authorized to testify or
produce documents must appear in
court and respectfully state that he or
she is unable to comply further with the
subpoena or order by reason of this
provision,

New § 1102.304(b) generally contains
conforming, non-substantive changes
designed to tailor 12 CFR 1101.4 and
1101.5, as incorporated by reference
into subpart D of part 1102, to the ASC's
separate administration and
organizational structure. The only
arguably substantive amendment-to the
FFIEC's rules, as incorporated intc new
§ 1102.304(b), is a reduction of the per
page copying fee from $.25 to $.15. The
ASC believes that this $.15 fee will be
sufficient to recover its direct per page
copying costs. '

IV. Adoption Without Public Comment
and Immediate Effectiveness

The ASC is adopting subpart D to
provide the public with its disclosure
rights under FOIA, as required by FOIA,
with as little delay as possible. In that
regard, the ASC has determined that
good cause exists for the immediate
effectiveness of subpart D without
notice and public procedure ordinarily
required by 5 U.S.C. 553 because such
notice and public procedure and the
usual 30-day delay of effectiveness is
impracticable, unnecessary, or contrary
to the public interest. By adopting
subpart D and making it effective
immediately, the ASC will put in place
definitive ways for the public to obtain
information from the ASC, an agency of
the U.S. Government, as contemplated
by FOIA. Moreover, the ASC believes
that notice and public procedure is
unnecessary because new subpart D’s
significant portions and features are
identical to those in 12 CFR 1101.4 and
1101.5, which, as noted above, have
been fully exposed to notice and public
procedure by the FFIEC, of which the
ASC s a part.

V. Conclusion

The ASC is adopting subpart D of part
1102 to implement FOIA without public
comment, and subpart D is immediately
effective upon publication of this
release in the Federal Register,

VL. Paperwork Reduction Act

In accordance with the Paperwork
Reduction Act of 1980,'® forms,
reporting and recordkeeping
requirements included in 12 CFR part
1102, subpart D, were submitted for
review and approval to the Office of
Management and Budget for review and
approval on October 6, 1992, OMB
approved subpart D on December 3,
1992, through December 31, 1995, and
assigned it control number 3139-0006.

- Subpart D will fully implement FOIA at

the ASC. The estimated number of
respondents is 11, each submitting one
response per year, with an estimated
average reporting burden of .33 hour per
response and an estimated annual
reporting burden of 3.67 hours.

VII. Regulatory Flexibility Act
Statement

Pursuant to section 605(b} of the
Regulatory Flexibility Act, the ASC
certifies that part 1102, subpart D, is not
expected to have a significant economic
impact on a substantial number of small
entities. The subpart implements FOIA,
which provides a general right to the
public to obtain copies of certain
records of a Federal agency. FOIA does
not address business or corporate
entities. Accordingly, a regulato:
flexibility analysis is not required.

VIII. Executive Order 12291 Statement

The ASC has determined that subpart
D does not constitute a “major rule”’
within the meaning of Executive Order
12291. Accordingly, a Regulatory
Impact Analysis is not required on the
grounds that this subpart:

(1) Would not have an annuel effect
on the economy of $100 million or
more;

(2) Would not result in a major
increase in the cost of financial
institution operations or governmental
supervision; and ‘

Eie) Would not have a significant
adverse effect on competition (foreign or
domestic), employment, investment,
productivity or innovation, within the
meaning of the Executive Order.

List of Subjects in 12 CFR Part 1102

Administrative practice and
procedurse, Appraisers, Banks, Banking,
Freedom of information, Mortgages,
Reporting and recordkeeping
requirements.

Text of the Rule

Chapter XI, title 12, part 1102 of the
Code of Federal Regulations is amended
as set forth below:

1644 U.S.C. 35.
1757 FR 46855 (October 13, 1992).

1. New subpart D is added to read as
follows:

PART 1102—APPRAISAL
REGULATION

Subpart D—Description of Office,
Procedures, Public Information

Sec.

1102.300 Authority, scope and purpose.

1102.301 Definitions.

1102.302 ASC authority and functions.

1102.303 Organization and methods of
operation.

1102.304 General requirements, exemptions,
procedures and other matters.

Subpart D—Description of Office,
Procedures, Public Information

Authority: 12 U.S.C. 552.

§1102.300 Authority, scope and purpose.
This subpart implements the Freedom
of Information Act (“FOIA"), 5 U.S.C.
552, with respect to the Appraisal
Subcommittee of the Federal Financial
Institutions Examination Council and
establishes related information
disclosure procedures and fees.

§1102.301 Definitions.

{(a) ASC means the Appraisal
Subcommittee of the Federal Financial
Institutions Examination Council.

(b) FFIEC means the Federal Financial
Institutions Examination Council.

§1102.302 ASC authority and functions.

- (a) Authority. The ASC was :
established on August 9, 1989, pursuant
to title XI of the Financial Institutions
Reform, Recovery, and Enforcement Act
of 1989, as amended (“FIRREA"), 12
U.S.C. 3331 and 3310 through 3351,
Title XI is intended “to provide that
Federal financial and public policy
interests in real estate related
transactions will be protected by
requiring that real estate appraisals
utilized in connection with federally
related transactions are performed in
writing, in accordance with uniform
standards, by individuals whose
competency has been demonstrated and
whose professional conduct will be
subject to effective supervision.” 12

~ U.S.C. 3331,

(b) Functions. The ASC's statutory
functions are generally set out in 12
U.S.C. 3332. In summary, the ASC must:

(1) Monitor the requirements
established by the States for the
certification and licensing of
individuals who are qualified to
perform appraisals in connectien with -
federally related transactions, including
a code of professional responsibility;

“{2) Monitor the requirements of the
Federal financial institutions regulatory
agency and Resolution Trust
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Corporation with respect to appraisal
standards for federally related
transactions and determinations as to
which federally related transactions
require the services of a State certified
appraiser and which require the services
of a State licensed appraiser;

{3) Monitor and review the practices,
procedures, activities and organizational
strueture of the Appraisal Foundation;
and .

(4) Maintain a national registry of
State certified and licensed appraisers
eligible to perform appraisals in
federally related transactions.

§1102.303 Organization and methods of
operation.

(a) Statutory and other guidelines.
Statutory requirements relating to the
ASC's organization are stated in 12
U.S.C. 3310, 3333 and 3334. The ASC
has adopted and published Rules of
Operation guiding its administration,
meetings and procedures. These Rules
of Operation were published at 56 FR
28561 (June 21, 1991) and 56 FR 33451
(July 22, 1991). )

{b) ASC members and staff. The ASC
is composed of six members, each being
designated by the head of their
respactive agencies: the Board of
Governors of the Federal Reserve
System, Federal Deposit Insurance
Corporation, Office of the Comptroller
of {h?e Currency, National Credit Union
Administration, Office 6f Thrift
Supervision, and the Department of
Housing and Urban Development.
Administrative support and substantive
program, policy and legal guidance for
ASC activities are provided by a small,
full-time, professional staff supervised
by the Executive Director, Associate
Director for Administration, Associate
Director for Policy and Programs and
the General Counsal. v

(c) FFIEC. Title X1 placed the ASC
within FFIEC as a separate,
appropriated agency of the United
States Government with specific
ftatutory responsibilities under Federal

aw,

(d)} ASC Address. ASC offices are
located at 2100 Pennsylvania Avenue
NW., suite 200, Washington, DC 20037.

$1102.304 General requirements,
oxsmptions, procedures and other matiers.
(a) In general. The ASC, as part of the
FFIEC, has determined that the FFIEC's
regulations at 12 CFR 1101.4 and 1101.5

pertaining to the implementation of
FOIA will guide the ASC's
implementation of, and compliance
with, FOIA. Therefore, the ASC is
incorporating by reference into this
subpart the FFIEC's regulations at 12
CFR 1101.4 and 1101.5, subject to the
following conforming changes.

(b) Exceptions. Because the ASC is an
appropriated U.S. Government agency
with specific statutory responsibilities,
the FFIEC's regulations at 12 CFR
1101.4 and 1101.5, as incorporated by

reference into this subpart, are amended

as follows:

(1) All references to the term
*Council” in 12 CFR 1101.4 and 1101.5
shall be deleted, and the term “ASC"”
shall be inserted;

{2) All referencaes to the term
“Executive Secretary” in 12 CFR 1101.4
end 1101.5 shall be deleted, and the
term “Exscutive Director” shall be
inserted;

(3) All references to “§ 1101.3(e)” in
12 CFR 1101.4 {a) and (b)(3) (i) and (iii)
shall be deleted, and new references to
*§1102.303(d)” shall be inserted; and

(4) The reference to “$.25” in 12 CFR
1101.4(b)(5)(ii)}(C)(1) shall be deleted -
and ““$.15" shall be inserted.

By the Appraisal Subcommittee of the
Federal Financisl Institutions Examination

- Council,

Dated: December 14, 1992,
Fred D, Finke,
Chairman.
[FR Doc. 92-30726 Filed 12-21-92; 8:45 am}
BILLING CODE 6210-01-M '

DEPARTMENT OF TRANSPORTATION

Office of the Secretary
Federal Aviation Administration
Federal Highway Administration

Federal Transit Administration

National Highway Traffic Safety
Administration

Maritime Administration
Coast Guard

Research and Spaclal Programs
Administration

14 CFR Parts 61, 91, 121, 148, 153, 154,
199, 228, 235, 270, 292, 310a, 320, 326,
384, and 387 ,

23 CFR Parts 1, 12, 17, 140, 470, 490,
642, 650, 655, 661, 666, 770, 920 and
922 :

33 CFR Parts 24, 105

46 CFR Parts 154a, 237, 250, 262, 278,
279, 292, 294, 310, 316, 318, 319, 320,
321, 322, 323, 333, and 334

49 CFR Parts 81, 101, 527, 571, 590,
603, 623, 635 and 670

[Docket 48146; Notice 92-28] -
RIN No. 2105-AB88 -

Removal of Obsolete and Redundant
Regulations . :

AGENCY: Office of the Secretary, Federal
Aviation Administration, Federal
Highway Administration, Federal
Transit Administration, National
Highway Traffic Safety Administration,
Maritime Administration, Unites States
Coast Guard, and Research and Special
Programs Administration, DOT.

ACTION: Final rule.

SUMMARY: In connection with the
President’s Regulatory Moratorium and

_ Review, the Department of

Transportation has reviewed all its
existing regulations. This review
identified numerous regulations that are
obsolete, redundant, or can be reissued
as non-regulatory guidance. This
document removes these rules from the
Code of Federal Regulations.

DATES: This final rule is effective en
December 22, 1982. Petitions for -
reconsideration of the final rule must be
received by January 21, 1993,
ADDRESSES: Petitions for reconsideration
should be sent to Docket Clerk, Att:
Docket No. 48146, Department of
Transportation, 400 7th Street, SW.,
room 4107, Washington, DC 20590. For
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the convenience of persons who wish to
review the docket, it is requested that
petitions be sent in duplicate. Persons
who wish to receive acknowledgment of
their petitions should enclose a
stamped, self-addressed postcard with
their petition. The docket clerk will
date-stamp the postcard and return it to
the sender. Petitions may be reviewed at
the above address from 9 a.m. through
5:30 p.m., Monday through Friday.

FOR FURTHER INFORMATION CONTACT:
Robert C. Ashby, Deputy Assistant -
General Counsel for Regulation and
Enforcement, Department of
Transportation, 400 7th Street, SW.,
room 10424, Washington, DC 20590,
202-366-9306.

SUPPLEMENTARY INFORMATION: The
Department published a notice of
proposed rulemaking (NPRM) in the
Federal Register on May 20, 1992 (57
FR 21362) in which it proposed these
removals, with a 45-day comment
period that closed on July 6, 1992. The
Department received nineteen
comments in response to the NPRM.

Background

On January 28, 1992, President Bush
directed all Federal agencies to review
their existing regulations, in order to
determine whether changes should be
made to promote economic growth,
create jobs, or eliminate unnecessary
costs or other burdens on the economy.
The Department of Transportation has
done so. In the course of this review, the
Department identified various
regulations that were obsolete (e.g.,
referred to organizations, programs, or
requirements that no longer exist), -
redundant (e.g., duplicate other DOT
regulations), or that can be deleted and
reissued as non-regulatory guidance. By
removing these unnecessary regulations,
the Department substantially reduces
the size of its portion of the Code of
Federal Regulations, and thus reduces
the administrative burdens on the
public.

Discussion of Comments

Virtually all of the comments received
by the Department concerned proposed
deletions of Federal Highway
Administration (FHWA) regulations.
Several commenters, including the U.S.
Department of Labor (DOL), opposed
removal of the Transportation of
Migrant Workers regulations contained
in 49 CFR part 398, They commented
that the standards in part 398 are
important to the welfare of tens of
thousand of migrant farm workers. DOL
enforces the Migrant and Seasonal
Agricultural Protection Act, and has
promulgated regulations concerning the

transportation of migrant farm workers.
However, the Department agrees with
the commenters that not all of the
standards in 49 CFR part 398 are
contained in the DOL regulations and
that the Department’s continued
guidance in this area is necessary to
ensure the maximum protection for
migrant workers. Therefore, the
Department will not remove part 398.
he FHWA proposal that attracted the
greatest number of comments was the
E oposed removel of a number of rules
om the Federal Motor Carrier Safety
(FMCS) regulations. Many of the rules
listed in the NPRM for removel are
related to a rulemaking currently under
development concerning a proposed
change to the jurisdictional weight
threshold for a *‘commercial motor
vehicle” (CMV) from a gross vehicle
weight rating (GVWR) of 10,001 pounds
or more to 8 GVWR of 26,001 pounds or
more. If this definition were adopted,
many of the current rules, which were
proposed for deletion in the NPRM,
would be obsolete, redundant, or
otherwise unnecessary. The draft
regulation redefining CMV is not yet
ready for publication, however. Since
that rulemaking provides the factual and
legal context for most of the proposed
FHWA deletions from Title 49 listed in
the NPRM, the Department is not now
taking final action with respect to all of
the FHWA proposed deletions from
Title 49. FHWA will address the
comments concerning specific FMCS
provisions as necessary in the planned
rule redefining CMV. The Department
may delete the FMCS rules in question
simultaneous with or following the
issuance of a formal CMV rule.

In addition to commenting on the
FHWA proposals, one commenter _
expressed concern about the proposed
deletion of the Federal Transit ;
Administration (FTA) rule in 49 CFR
part 603 regarding claims under the
Federal Claims Collection Act. The FTA
rule duplicates the Department’s
regulation on the same topic at 48 CFR
part 89, which became effective in early
1989. Accordingly, the FTA rule is
redundant and is removed. Two
commenters objected to the proposed
removal of 49 CFR part §90, the Motor
Vehicle Emission Inspections rule and
49 CFR 571.100, the Controls and
Displays rule. The National Highway
Traffic Safety Administration intended
part 590 to be used by State diagnostic
inspection demonstration projects.
Since the demonstration program has
now ended, this part currently has no
effect and therefore is removed. The
Controls and Displays rule also is
removed because it is obsolete. Prior to
July 1, 1989, vehicle manufacturers had

the option to comply with the controls

and displays requirements contained in
either 49 CFR 571.100 or 49 CFR
571.101. Effective July 1, 1989, however,
manufacturers are required to comply
with the controls and display
requirements contained in 49 CFR
597.101. Thus, § 571.100 no longer has
any relevance.

One commenter expressed concern
about the proposed removal of 49 CFR
part 101, the Research and Special
Programs Administration’s Cargo
Security Advisory Standards. As the
commenter noted, these standards are
guidelines and not binding regulatory
requirements. Publication of these
guidelines in the Code of Federal
Regulations gives the impression that
they are binding, which could burden
businesses that are attempting to
comply with the standards.
Accordingly, the Department is
removing this section from the
regulations.

Several commenters noted that the
NPRM did not explain the precise
reason for the proposed removal of each
regulation listed in the NPRM. As the

. Department explained in the NPRM and

above, anly those regulations that are
obsolete, redundant or can be published
in a non-regulatory format mgemg
deleted. Since the Department has

- accommodated all of the comments filed

by the public in response to the NPRM,
it has decided to proceed with the
removal of those rules which were not
the subject of public comment based on
the general rationale provided above.

The following is a list, by DOT
operating administration, of the
regulations the Department hereby
removes:

Office of the Secretary

Reinvestment of gains derived from the

sale or other disposition of flight
- equipment (14 CFR part 235)

Criteria for designating eligible EAS
points (14 CFR part 270)

Classification and exemption of Alaskan
air carriers (14 CFR part 292)

Cross-reference to Privacy Act for
Aviation Proceedings. (14 CFR part
310a)

Japanese charter authorization
proceedings (14 CFR part 320)

Procedures for bumping subsidized air
carriers from eligible points (14 CFR
part 326)

CAB rules of internal organization (14
CFR part 384)

CAB operations dunng emergencies (14
CFR part 387)

Recommendations to the President
under section 801 of the Federal
Aviation Act (49 CFR part 81)
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Federal Aviation Administration

SFAR 21, which provides sanctions and
recordkeeping requirements for
persons operating to Southern
Rhdédesia

SFAR 44-5 and 44-6, which responded
to the air traffic controllers’ strike in
1981 .

SFAR 47, which prescribes rules for
special authorization to fly certain
noise-restricted aircraft

SFAR 57, which barred the transport of
the remains of Ferdinand Marcos from

 the United States to the Philippines

SFAR 61, which formerly restricted :
certain cargo flights between the
United States and Iraq or Kuwait -

SFAR 34, which established procedures
to apply for compensation for
required security measures in foreign
air transportation

Conversion to New System of Flight
Instructor Ratings (14 CFR 61.201(b)-

Parachute Lofts (14 CFR part 149)

Acquisition of U.S. Land for Public
Airports (14 CFR part 153)

" Acquisition of U.S. land for public
airports under the Airport and Airway
Development Act of 1970 (14 CFR
part 154)

Aircraft Loan Guarantee Program (14
CFR part 199)

Federal Highway Administration

General Management (23 CFR 1.4,
1.11(d), 1.31, 1.34, 1.37, and 1.38)

Single Audit Requirements (23 CFR part
12)

Recordkeeping and Retention
Requirements for Federal-Aid
Highway Records of State Highway
Agencies (23 CFR part 17)

Reimbursement Vouchers (23 CFR part
140, subpart A)

Priority Primary Route Selection (23
CFR part 470, subpart C)

Special Programs; Economic Growth
Center Development Highways (23
CFR part 490)

Secondary Road Plan (23 CFR part 642)
Water Supply and Sewage Treatment at
Safety Rest Areas {23 CFR part 650,

subpart E)

Concrete Bridge Decks (23 CFR part 650,
subpart F)

Topics (23 CFR part 655, subpart A)

Motorist Aid Systems (23 CFR part 655,
subpart G)

Great River Road {23 CFR part 661)

Defense Bridges and Critical Highway
Facilities (23 CFR part 666)

Air Quality, Conformity, and Priority
Procedures (23 CFR part 770)

Pavement Marking Demonstration
Program (23 CFR part 920) -

Safer Off-System Roads Program (23
CFR part 922)

Operating-

National Highway Traffic Safety

Administration

Reduction of Passenger Automobile
Average Fuel Economy Standards (49
CFR part 527)

Controls and displays (49 CFR part
571.100)

"Motor Vehicle Emission Inspections (49

CFR part 590)
Maritime Administration

- Repairs to Vessels Under Bareboat

Charter (46 CFR part 237)

~ Participation By Vessels Built With

Construction-Differential Subsidy in
the Carriage of Domestic Trade (46
CFR part 250)

Minimum-wage, Minimum Manning
and Reasonable Working Conditions
(46 CFR part 262)

Employment in the Foreign Trade of
Liquid and Dry Bulk Vessels
Constructed With the Aid of
Construction-Differential Subsidy
(CDS) (46 CFR part 278)

Operating-Differential Subsidy for Bulk
Cargo Vessels in United States
Foreign Commerce with Great Lakes,
Connecting Rivers, St. Lawrence
River, and Gulf of St. Lawrence (46
CFR part 279)

Procedure to be followed by Operators
in the Rendition to the Maritime
Administration of Annual and Final
Accountmﬁs (46 CFR part 292)

ferential Submdy for Bulk
Cargo Vessels Engaged in Carrying
Bulk Raw and Processed Agricultural
Commodities from the United States
to the Union of Soviet Socialist
Embhcs (46 CFR part 294)

ations for the Government of the
U S Maritime Service {46 CFR part
310, subpart B)

Apphcanon Procedures for Agents (46
CFR part 316)

Compensation Payable to Agents,
General Agents and Berth Agents (46
CFR part 318)

Duties of Berth Agents and General
Agents (46 CFR part 319)

Certificate of Ownership and Operation
for General Agency Vessels (46 CFR
part 320)

Authority of General Agents to Provide
for American Merchant Marine
Library Service (46 CFR part 321)

Applicability of Regulations of Former
Maritime Commission and War
Shipping Administration to National
Shipping Authority and Allowability
of Expenses Under Service
Agr;)ements with NSA (46 CFR part
322

Maximum Brokerage Commission
Applicable to NSA Vessels (46 CFR
part 323)

Authority and Responsibility of General
Agents to Decommission Tankers to

be Withdrawn from Operation and
Placed in the Reserve Fleet (46 CFP
part 333)

Radar Observer Certificates, Ship's
Safety and Use of Radar (46 CFR part
334) -

United States Coast Guard

Nondiscrimination in Federally
Assisted Programs of the United
States Coast Guard—Effectuation of
Title VI of the Civil Rights Act of
1964. (33 CFR part 24)

North Atlantic Passenger Routes. (33
CFR part 105)

Special Interim Regulat.\ons for Issuance
of Letters of Compliance to Barges end
Existing Liquefied Gas Vessels. (46
CFR part 154a)

Research and Special Programs
Administration -

Embargoes on Property (14 CFR part
228)

Cargo Security Advisory Standards (49
"CFR part 101)

Federal Transit Administration

Federal Claims Collection Act (49 CFR
part 603)

Joint FTA/FHWA Air Quality

Requirements (49 CFR part 623)

Section 5 Requirements (49 CFR part
635)

Transfer Commuter Servxces (49 CFR
part 670)

Regulatory Analyses and Notices
Effective Date

Because this final rule eliminates
unnecessary rules that could be
confusing to the public, the Department
has determined that good cause exists
under 5 U.S.C. 553(d) for making this
rule effective in less than 30 days after
publication.

This final rule is not major under the
terms of Executive Order 12291 or
significant under the Department of
Transportation’s Regulatory Policies and
Procedures. It does not impose costs on
anyons, and further regulatory
evaluation is not needed. This action
has been analyzed in accordance with
the principles and criteria contained in
Executive Order 12612 and it has been
determined this final rule does not have
sufficient federalism implications to
warrant the preparation of a Federalism
assessment. Because there are no costs
involved and the benefits are not
significant, the Department certifies that
the final rule will not have a significant
economic effect on a substantial number
of small entities.
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Issued this 23rd day of Nav., 1892, at
Washington DC.

Andrew H. Card, Jr.,
Secretary of Transportation.

For the reasons set forth in the
preamble, the Department of
Transportation is teking the following -
actions:

1. The authority for the final action is
49 CFR part 322.

1a. The authority for 14 CFR part 61
" continues to read as follows:

Authority: 49 U.S.C. 1354(a), 1355, 1421,
1422, and 1427; 49 U.S.C. 106(g) (Revised,
Pub. L. 97-449; Jan 12, 1983).

1b. The authority for 23 CFR part 1
continues to read as follows:

Authority: 23 U.S.C. 315; 49 CFR part
1.48(b.}

1c. The authority for 23 CFR part 140
continues to read as follows:

Authority: 23 U.S.C. 101(e), 114(a), 120,

121, 122 and 315; and 49 CFR 1.48(b).

1d. The authority for 23 CFR part
470A continues to read as follows:

Authority: 23 U.S.C. 103(b}(2), (103(c)(2),
103(d)(2), 103(e)(1), (103(e}(3), 103(f), and
315; 49 CFR 1.48(b){2) and (b){35), unless
otherwise noted.

1e. The authority for 23 CFR part
470C continues to read as follows:

Authority: 23 U:S.C. 147 and 315; 49 CFR
1.48(b)(28) and (35).

1f. The authority for 23 CFR part 650
continues to read as follows:

Authority: 23 U.S.C.; 109(a) and (h), 144,
151, 351, 23 CFR 1.32; 49 CFR 1.48(b); E.O.
11988-Floodplan Management, May 24, 1977
(42 FR 26951); Department of Transportation
Order 5650.2 dated April 23, 1979 (44 FR
24678); sec. 161 of Public Law 97424, 96
Stat. 2097, 3135; Public Law 97-134, 95 Stat.
1699; and 33 U.S.C. 401, 491 et seq., 511 et

seq.
1g. The authority for 23 CFR part 655
continues to read as follows: .

Authority: 23 U.S.C. 101(a) 104, 105,
109{(d), 114(a), 135, 217, 307, 315, and 402(a);
23 CFR 1.32 and 1204.4; and 48 CFR 1.48(b).

1h. The authority for 46 CFR part 310
is revised to read as follows:

Authority: 46 App. U.S.C. 1295; 49 CFR
1.66.

1. The authority for 49 CFR part 571
continues to read as follows:

Authority: 15 U.S.C. 1392, 1401, 1403,
1407; delegation of authority at 49 CFR 1.50.

TITLE 14
PARTS 61, 91, 121—{AMENDED]}

PARTS 149, 153, 154, 199, 228, 235,
270, 292, 310a, 320, 326, 384, 387 AND
SUBCHAPTER O—{REMOVED]}

2. In title 14 of the Code of Federal
Regulations, remove parts 149, 153, 154,
199 and subchapter O of chapter I, 228,
235, 270, 292, 310a, 320, 326, 384, and
387; paragraphs (b) through (g) and the
designation for paragraph {a) in
§61.201; and Special Federal Aviation
Regulations 21, 44-5, 448, 47, 57, and
61 in 14 CFR part 91 and Special
Federal Aviation Regulation 34 in 14
CFR part 121,

TITLE 23

" PARTS 12, 17, 490, 642, 661, 666, 770,

920, 922—{REMOVED]

PARTS 1, 140, 470, 650, 655—
[AMENDED]

3. In title 23 of the Code of Federal
Regulations, remove and reserve subpart
A of part 140, subpart C of part 470,
subparts E and F of part 650, subparts
A and G of part 655, and remove parts
12, 17, 490, 642, 661, 666, 770, 920, and
922,

§51.4,1.31, 1.34, 1.37, 1.38 {Removed and
Reserved]

§1.11 [Amended]

4. In title 23 of the Code of Federal
Regulations, in part 1, remove §§ 1.4,
1.31, 1.34, 1.37, and 1.38, and remove
and reserve § 1.11(d).

TITLE 33
PARTS 24, 105—{REMOVED]

5. In title 33 of the Code of Federal
Regulations, remove parts 24 and 105
and remove and reserve subchapter H of
chapter L. ,

TITLE 46
PARTS 154a, 237, 250, 262, 278, 279,

292, 294, 316, 318, 319, 320, 321, 322,

323, 333, 334—{REMOVED]}
PART 310—{AMENDED])

6. In title 46 of the Code of Federal
Regulations, remove parts 154a, 237,
250, 262, 278, 279, 292, 294, 316, 318,
319, 320, 321, 322, 323, 333, and 334,
and remove and reserve subpart B of

part 310.

TITLE 49

PARTS 81, 101, 527, 590, 603, 623, 635,
670—{REMOVED)]

PART 571—[AMENDED]

CHAPTER |, SUBCHAPTER A—{REMOVED
AND RESERVED]

7. In title 49 of the Code of Federal
Regulations, remove parts 81, 101, 5§27,
590, 603, 623, 635, and 670 and remove
and reserve Subchapter A of Chapter 1.

§571.100 [Removed]

8. In title 49 of the Code of Federal
Regulations, part 571, remove § 571.100.
{FR Doc. 82-29990 Filed 12-21-92; 8:45 am)
BILLING CODE 4010-82-M

Federal Aviation Administration

14CFR Part 71
[Airspace Docket No. 92-AEA-02]

Alteration of Transition Area; College
Park, MD

AGENCY: Foderal Aviation
Administration (FAA), DOT

ACTION: Final rule; correction.

SUMMARY: This document contains a
correction to the final rule published in
the Federal Register on August 25,
1992, The final rule modifies the 700
foot Transition Area established at
College Park, MD, due to the
development of a new instrument
approach procedure to College Park
Airport, College Park, MD. Thi .
correction updates the coordinates and
altitude used for the base of the
Transition Area in the description.
EFFECTIVE DATE: 0901 u.t.c. December
10, 1992,
FOR FURTHER INFORMATION CONTACT:
Mr. Curtis L. Brewington, Designated
Airspace Specialist, System
Management Branch, AEA-530, F.A.A.
Eastern Region, Fitzgerald Federal
Building #111, John F. Kennedy
International Airport, Jamaica, New
York 11430; telephone: (718) 553-0857
SUPPLEMENTARY INFORMATION:
History

Federal Register Document 92-20346,
Airspace Docket No. 82-AEA-02,
published on August 25, 1992 (57 FR
38436), revised the 700 foot Transition
Area at College Park, MD. The
coordinates used in the description
were based upon old geographic data
(NAD 27 instead of NAD 83) and the
base of the Transition Area was
incorrectly stated. This action corrects
that error.
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Correction to Final Rule

Accordingly, pursuant to the
authority delegated to me, the
publication on August 25, 1992 (Federal
Register Document 92-20346) and the
description in FAA Order 7400.7A,
dated November 2, 1892, and effective
November 27, 1992, which is
incorporated by reference in 14 CFR
71.1, are corrected as follows:

§71.1 [Corrected]

1. On page 38436, column 3, and page
38437, column 1, the description for the
College Park, MD, Control Zone is
corretted to read as follows:

Section 71.181 Designation of Transition
Areas

* * - * *

AEA MD TA College Park, MD [Revised)
College Park Airport, MD (lat. 38°58°50” N

long. 76°55'21" W.)

That airspace extending upward from 700
foet above the surface within a 6.4-mile
radius of the College Park Airport and within
2 miles either side of a 303° (T) 313° (M)
bearing extending from a point located at lat.
38°58°56” N., long. 76°55'28"” W., extending
northwest from said point and the 6.4-mile
radius to 9.1 miles northwest of said point.

L L L L 4 »
Issued in Jamaica, New York, on December

© B,1992,

Gary W. Tucker,

Manager, Air Traffic Division.

[FR Doc. 92-30998 Filed 12-21-92; 8:45 am]}
BILLING CODE 4910-13-M

14CFRPart 71

[Airspace Docket No. 90-AEA-03]
Alteration of Control Zone and
Transition Area; Du Bols, PA

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: This action modifies the
Control Zone and 700 foot Transition
Area established at Du Bois, PA. This
action is due to unsuccessful flight
checks of a relocated Nondirectional
Radio Beacon {NDB) and reflects the
actual amount of controlled airspace
needed by the FAA to contain aircraft
operating under instrument flight rules.
EFFECTIVE DATE: 0901 u.t.c. February 4,
1993.

FOR FURTHER INFORMATION CONTACT:
Mr. Curtis L. Brewington, Designated
Airspace Specialist, System '
Management Branch, AEA-530, F.A.A.
Eastern Region, Fitzgerald Federal
Building #111, John F. Kennedy
International Airport, Jamaica, New
York 11430; telephone: (718) 553-0857.

SUPPLEMENTARY INFORMATION:
History

On September 19, 1992, the FAA
proposed to amend part 71 of the
Federal Aviation Regulations (14 CFR
part 71) to revise the control zone and
700 foot transition area located at Du
Bois, PA, due to unsuccessful flight
checks of a relocated NDB (57 FR
44713). The proposed action was to
modify the controlled airspace needed
for aircraft operations conducted under
instrument flight rules.

Interested parties were invited to
pearticipate in this rulemaking
proceeding by submitting written

- comments on the proposal to the FAA.

No comments were received on the
proposal. Except for editorial changes,
this amendment is the same as that

* proposed in the notice. The coordinates

for this airspace docket are based on
North American Datum 83. Control
Zones and Transition Areas are
published in §§71.171 and 71.181,
respectively, of FAA Order 7400.7A
dated November 2, 1992, and effective
November 27, 1992, which is
incorporated by reference in 14 CFR
71.1. The Control Zone and Transition
Area listed in this document will be
published subsequently in the
Handbook.

The Rule

This amendment to part 71 of the
Federal Aviation Regulations revises the
Control Zone and 700 foot Transition
Area located at Du Bois, PA, due to
unsuccessful flight checks of a relocated
NDB.

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current. Therefore, this regulation: (1) Is
not a “major rule” under Executive
Order 12291; (2) is not a “‘significant
rule” under DOT Regulatory Policies
and Procedures (44 FR 11034; February
26, 1979); and (3) does not warrant
preparation of a regulatory evaluation as
the anticipated impact is so minimal.
Since this is a routine matter that will
only affect air traffic procedures and air
navigation, it is certified that this rule
will not have a significant economic
impact on a substantial number of small
entities under the criteria of the
Regulatory Flexibility Act.

List of Subjects in 14 CFR Part 71
Aviation safety, Control zones,

Incorporation by reference, Transition
areas.

Adopuon of the Amendment

In consideration of the foregomg. the
Federal Aviation'Administration
amends 14 CFR part 71 as follows:

PART 71—{AMENDED]

1. The authority citation for part 71
continues to read as follows:

Authority: 49 U.S.C. App. 1348(a), 1354(a),
1510; E.O. 10854; 24 FR 9565, 3 CFR, 1959~
1963 Comp., p. 389; 49 U.S.C. 106(3). 14 CFR
11.69.

§71.1 [Amended)

2. The incorporation by reference in
14 CFR 71.1 of the Federal Aviation
Administration Order 7400.7A,
Compilation of Regulations, dated
November 2, 1992, and effective

- November 27, 1992, is amended as

follows:

Section 71.171 Designation of Control
Zones -
» - * * *

AEA PA CZ Du Bois, PA [Revised]

Du Bois-Jefferson County Airport, Du Bois,
PA (lat. 41°10°42” N., long. 78°53'55” W.)

Clarion, PA, VORTAC (lat. 41°08°47” N.,
long. 79°27°29” W.}

Du Bois ILS northeast course OM (lat.
41°13"11”N,, long. 78°48°08” W.)

- That airspace extending upward from the
surface within a 4-mile radius of the Du Bois-
Jefferson County Airport and within 2.6
miles each side of the Du Bois-Jefferson
County Airport ILS localizer northeast
course, extending from the 4-mile radius to
7.4 miles northeast of the OM and within 2.2
miles each side of the Clarion, PA, VORTAC
086° (T) 092° (M) radial, extending from the
4-mile radius zone to 20 miles east of the
VORTAC and within 2.2 miles each side of
a 242° (T) 248° (M) bearing from a point at
lat. 41°1030” N,, long. 78°54'29" W.,
extending from said point to 4.8 miles
southwest of said point.

* L 4 * - *

Section 71.181 Designation of Transition™
Areas
L] * * » ®

AEA PA TA Du Bois, PA [Revised|]

Du Bois-Jefferson County Airport, Du Bois,
- PA (lat. 41°10'42” N., long. 78°53'55” W.)
Du Bols ILS localizer noitheast course (lat.

41°10°28” N., long, 78°54'31" W.)

Du Bois ILS northeast course OM (lat.

41°13'11” N, long, 78°48°08” W.)

That airspace extending upward from 700
feet above the surface within a 8.5-mile
radius of the Du Bois-Jefferson County
Airport and within 3.1 miles either side of
the Du Bois ILS localizer northeast course

.extending from the 8.5-mile radius to 10

miles northeast of the OM.
» L ] * * ]
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Issued in Jamaica, New York, on December
8, 1992.

Gary W. Tucker,

Manager, Air Troffic Division.

[FR Doc. 92-30999 Filed 12-21-92; 8:45 am)
BILLING CODE 4910-13-M

14 CFR Part 71
[Alrspace Docket No. 91-ASW-25]

Revislon of Transition Area; Gruver,
TX; Correction

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Correction to final rule.

SUMMARY: This action amends the legal
description of the Transition Area
located at Gruver, TX, by converting the
mileages from statute to nautical and by
updating the Gruver Municipal Airport
coordinates from North American
Datum 27 to North American Datum 83.
EFFECTIVE DATE: February 4, 1993.
FOR FURTHER INFORMATION CONTACT:
Alvin E, DeVane, System Management
Branch, Air Treffic Division, Southwest
Region, Department of Transportation,
Federal Aviation Administration, Fort’
Worth, TX 76 193-0530, telephone (817)
624-5535.
SUPPLEMENTARY INFORMATION:
History .
Since the final rule establishing a
transition area at Gruver, Texas, was
published in the Federal Register on
August 25, 1992 (57 FR 38437), the
criteria used in the development of
transition areas have changed. The new
criteria became effective on October 15,
1992. As a result of these changes,
mileage will be expressed in terms of
nautical miles rather than statute miles.
This action amends the legal description
of the Gruver, Texas, transition area in
this final rule to conform to this new
standard. Additionally, the Gruver
Municipal Airport coordinates in the
proposal were North American Datum
27. This action revises these coordinates
to North American Datum 83.

Correction of Publication

Accordingly, the publication on
August 25, 1992, of the final rule that
was the subject of Federal Register
Docket 92-19112, is corrected as
follows:

§71.1 [Corrected]

1. On page 38437, in the second
column, the paragraph beneath the
heading *“Gruver, TX [Revised]” is
corrected to read as follows:

That airsglace extending upward from 700
feet above the surface within a 6.5-mile

’

radius of the Gruver Municipal Airport
(latitude 36°14’01” N., longitude 101°25'56"
W.), excluding that airspace within the
Spearman, TX, transition area.

Issued in Fort Worth, TX, on December 9,
1992,

. Manager, Air Traffic Division Southwest
"Region.

(FR Doc. 82-31000 Filed 12-21-92; 8:45 am
BILLING CODE 4010-13-M -

14 CFR Part 71
{Alrspace Docket No. 92-AS0-3)

Alteration of VOR Federal Alrways and
Revocation of V-515; TN

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: This action alters the
descriptions of six Very High Frequency
Omnidirectional Range (VOR) Federal
airways and revokes one VOR Federal
airway located in the vicinity of
Nashville, TN. The Nashville VOR has
been relocated north of its former
location and the airway structure in the
Nashville area has been realigned to -
reduce congestion within the terminal
area and to decrease the en route traffic
in the arrival and departure areas. This
amendment also reflects the action
taken in Airspace Docket Nos. 92-ASO-
6 and 92-AS0-7, which changes the
namaes of the Knoxville, TN, VOR to the
Volunteer, TN, VOR and the
Chattanooga, TN, VOR to the Choo
Choo, GA, VOR, respectively.

EFFECTIVE DATE: 0901 u.t.c., February 4,
1993. )

FOR FURTHER INFORMATION CONTACT:
Lewis W. Still, Airspace and
Obstruction Evaluation Branch (ATP-
240), Airspace-Rules and Aeronautical
Information Division, Air Traffic Rules
and Procedures Service, Federal
Aviation Administration, 800
Independence Avenue, SW.,
Washington, DC 20591; telephone: (202)
267-9250.
SUPPLEMENTARY INFORMATION:
History

On September 2, 1992, the FAA
proposed to amend part 71 of the
Federal Aviation Regulations (14 CFR
part 71) to alter the descriptions of six
VOR Federal airways and to revoke one
airway located in the vicinity of
Nashville, TN (57 FR 40151). Interested
parties were invited to participate in
this rulemeking proceeding by
submitting written comments on the
proposal to the FAA. No comments

objecting to the proposal were received.
Except for editorial changes, the
removal of the airspace exclusion in V-
136-concerning the Gamecock A
Mlitag Operations Area (MOA), and
the inclusion of the name changes to the

- ..Chattanooga, TN, VOR to the Choo |

Choo, GA, VOR and the Knoxville, TN,
VOR to the Volunteer, TN, VOR, this
amendment is the same as that proposed
in the notice:. Domestic VOR Federsl
Airways are published in § 71.123 of
FAA Order 7400.7A dated November 2,
1992, and effective November 27, 1992,
which is incorporated by reference in 14
CFR 71.1, The airways listed in this
document will be published

. subsequently in the Order.

The Rule

This amendment to part 71 of the
Federal Aviation Regulations alters the
descriptions of six VOR Federal airways
and revokes one airway located in the
vicinity of Nashville, TN. The Nashville

- VOR has been relocated north of its

former location. The airway structure in

"the Nashville area will be realigned to

reduce congestion within the terminal
area and to decrease the en route traffic
in the arrival and departure areas. The
description of V-136 no longer contains

- the airspace exclusion concerning the

Gamecock A MOA. The airspace for the
airway remains in existence even if the
Gamecock A MOA is activated, air
traffic control may be unable to clear
nonparticipating aircraft through the
airspace when the MOA is activated.

e FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current. It, therefore—(1) is not a “major
rule’’ under Executive Order 12291; (2)
is not a “significant rule’’ under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26, 1978); and (3)
does not warrant preparation of a
regulatory evaluation as the anticipated
impact is so minimal. Since this is a

.routine matter than will only affect air

traffic procedurss and air navigation, it
is certified-that this rule will not have
a significant economic impact on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 71

Aviation safety, Domestic VOR
Federal airways, Incorporation by
reference. ‘

Adoption of the Amendment

In consideration of the foregoing, the
Federal Aviation Administration
amends 14 CFR part 71 as follows:
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PART T—{AMENDED)

1. The authority citation for part 71
continues to read as follm

Authority: 49 U.S.C. app. 1348(a), 1354{a),
1510; E.O.10854, 24 FR 9565, 3 CFR, 1859~
1953 Comp., p. 389; 49 U.S.C. 106(g); 14 CFR
11.69.

§71.1 {Amended]

2. The incorporetion by reference in
14 CFR 71.1 of the Federal Aviation
Administration Order 7400.7A,
Compilation of Regulations, dated
November 2, 1992, and effective
November 27, 1992, is amended as
follows:

Section 71.123 Domestic VOR Federal

Airways
* L4 - ® *
V-5 [Revised]

From Pecan, GA, via Vienna, GA; Dublin,
GA; Athens, GA; INT Athens 340° and
Electric City, SC, 274° radials; INT Electric
City 274° and Choo Choo, GA, 127° radials;
Choo Choo; Bowling Green, KY; New Hope,
KY; Louisville, KY; Cincinnati, OH;
Appleton, OH; Mansfield, OH; Dryer, OH;
London, ON, Canada. The airspace within
Cangda is sxcluded. ’

L] * » L 3 "

V-18 {Revised}

From Los Angeles, CA; Paradise, CA; Palm -

Springs, CA; Biythe, CA; Bucksye, AZ;
Phoeaix, AZ; INT Phoenix 155° and
Stanfield, AZ, 105° radials; Tucson, AZ;
Cochise, AZ; Columbus, NM; El Paso, TX;
Salt Flat, TX; Wink, TX; Wink 066° and Big

ng, TX, 260° radiels; Big Spring; Abilene,
TX; Millsap, TX; Acton, TX; Scurry, TX;
Quitman, TX; Texarkena, AR; Pine Bluff, AR;
Holly Springs, MS; Jacks Creek, TN;
Shelbyvﬂle TN; Hinch Mountain, TN;
Volunteer, TN; Holston Mountain, TN;
Pulaski, VA; Roanoks, VA; Lynchburg, VA;
Flat Rock, VA; Richmond, VA; INT
Richmoad 839° and Patuxent, MD, 228°
radials; Patuxent; Smyrna, DE; Cedar Lake,
NJ; Coyle, NJ; INT Coyle 036° and Kenaedy,
NY, 209° radials; Kennedy; Deer Park, NY;
Calverton, NY; Norwich, CT; Boston, MA.
The airspace within Mexico and the alrspace
below 2,000 fect MSL cutside the United
States is excluded. The airspace within
Restricted Areas R-5002A, R-5002C, and R-
$002D is excluded during their times of use.
The alrepace within Restricted Areas R-4ws
and R—4006 is excluaded.

L 4 - [ ] - -

V-52 (Revised]

From Des Moines, IA; Ottumwa, IA;
Quincy, IL; St. Louis, MO; Troy, IL; INT Troy
099° and Pocket City, IN, 311° radials; Pocket
City; Central City, KY: BowllngGmen KY;to
Livingston, TN.

L] L ] [ ] - -

V-124 [Revised)

From Blue Ridge, TX, via Parls, TX; Hot
Springs, AR; Little Rock, AR; Gilmore, AR;
Jacks Creek, TN; to Graham, TN,

L] * - » L]

V-138 [Revised]

From Hinch Mountain, TN; INT Hinch
Mountain 160° end Voluntser, TN, 243°
radials; Volunteer; Snowbird, TN; Holsiea
Mountain, TN; Pulaski, VA; INT Pulaski 094°
and South Boston, VA, 295° radials; South
Boston; Raleigh-Durham, NC; Fayetteville,
NC; to Grand Strand, SC.

* « * ] L]

V=382 {Revised]

Prom Brunswick, GA, via Alma. GA;
Vienna, GA; to Macon, GA.

L] ] * L] ]
V-315 [Removed]
L] * - * ]

Issued in Washington, DC, on December
11, 1982,

Harold W. Becker,

Manager, Airspace-Rules and Asronautical
Information Division.

{FR Doc. 92-31004 Filed 12-21-92; 8:45 am]
BILLING COOE 43¢0-$3-M

DEPARTMENT OF COMMERCE
Bureau of Economic Analysis

15 CFR Part 806

[Docket No. 921100-2300]

RIN 0691-AADB

Direct Investment Surveys: BE~-12,

Benchmark Survey of Direct
Investment in the United States—1992

AGENCY: Bureau of Economic Analysis,
Commsrcs.

ACTION: Final rule.

SUMMARY: These final rules revise 15
CFR 806.17 to set forth reporting
requirements for the BE-12, Benchmark
Survey. of Foreign Direct Investment in
the United States—1992, and to delets
the rules now in § 806.17, which were
for the last benchmark survey

1987. Section 4(b) of the International
Investment and Trade in Services
Survey Act reguires that a banchmark
survey of foreign direct investment in
the United States be conducted covering
1980, 1987, and every fifth year
thereafter.

Forms for the 1992 benchmark survey
are scheduled to be mailed out at the
end of February 1993. Completed
reports will be due to BEA on May 31,
1993.

EFFECTIVE DATE: These rules will be
effective January 21, 1893,

FOR FURTHER INFORMATION CONTACT:
Betty L. Barker, Chief, International -

Investment Division {BE-50), Bureau of
Economic Analysis, U.S. Department of
Commerce, Washington, DC 20230;
telephone {202) 523-0659.

SUPPLEMENTARY INFORMATION: In the
September 18, 1992 Federal Register,
Volume §7, No. 182, 57 FR 43158, the
Bureau of Economic Analysis published
a notice of proposed rulemaking to
revise 15 CFR 806.17 to set forth
reporting requirements for the BE-12,
Benchmark Survey of Foreign Direct
Investment in the United States—1892,
No comments on the proposed rule were
received. Thus, this final rule is the
same as the proposed rule,

The benchmaerk survey is to be
conducted by the Bureau of Economic
Analysis, U.S. Department of
Commerce, under the Internaticnal
Investment and Trade in Services
Survey Act, hereinaftsr, “the Act.”
Section 4(b) of the Act, as amended,
requires that *With respect to forsign
direct investment in the United States,
the President shall conduct &
benchmark survey covering ysar 1980, a
benchmark survey covering year 1987,
and benchmark surveys covering every
fifth year thereafter * * ** Reporting in
the survey is mandatory. The
responsibility for conducting
benchmark surveys of foreign direct
investment in the United States has
been delegated to the Secretary of .
Commercs, who lias redelegated it to the
Bureau of Economic Analysis {BEA).

The benchmark surveys are BEA's
censuses, intended to cover the universe
of foreign direct investment in the
United States in value terms. Foreign
direct investment in the United States is
defined as the ownership or control,
directly or indirectly, by one foreign
person of 10 percent or more of the
voting securities of an incorporated U.S.
business enterprise or an equivalent
interest in an unincorporated U.S.
business enterprise, including a branch.

The purpose of the benchmark survey
is to obtain data on the amount, types,
and financlal and operating
characteristics of foreign direct
investment in the United States. The
data from the survey will be used to
measure the seconomic significance of
such investment and to analyze its
effects on the U.S. sconomy. They will
also be used in formulating, and
assessing the impact of, U.S. policy on -
foreign direct investment. They will
provide benchmarks for deriving current
universe estimates of direct investment
from sample data collected in other BEA
surveys. In particular, they will serve as
benchmarks for the quarterly diract
investment estimates included jn the -
U.S. international transactions and -
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national income and product accounts,
and for annual estimates of the foreign
direct investment position in the United
States and of the operations of the U.S.
affiliates of foreign companies.

The benchmark surveys are also the
most comprehensive of BEA’s surveys
in terms of subject matter in order that
they obtain the detailed information on
foreign direct investment needed for
policy purposes. As specified in the Act,
policy areas of particular interest that
should be addressed by the survey
include, among other things, trade in
both goods and services, employment
and employee compensation, taxes, and
technology.

The survey consists of an instruction
booklet, a claim for not filing the BE~
12, and the following report forms:

1. Form BE-12(LF} (Long Form) for
reporting by nonbank U.S. affiliates
with assets, sales, or net income of more
than $50 million (positive or negative);

2. Form BE-IZ(SF) (Short Form) for
reporting by nonbank U.S. affiliates
with assets, sales, or net income of more
than $1 million, but not more than $50
million (positive or negative);

3. Form BE-12 Bank for reporting by
U.S. affiliates that are banks with assets,
sales, or net income of more than $1
million (positive or negative).

Although the survey is intended to
cover the universe of foreign
directinvestment in the United Sates, in
order to minimize the reporting burden,

U.S. affiliates with assets, sales, and net
" income each equal to or less than $1.
million (positive or negative} are exempt
from reporting on Forms BE~12(LF}), .
BE-12(SF), and BE-12 Bank, but are
required to file, on Form BE-12(X}, a
claim for exemption from filing in the
benchmark survey.

Two changes from the last (1987)
survey have been made to the 1992
survey, primarily to minimize reporting
burden on respondents. They are:

1. Nonbank affiliates with assets,
sales, or net income greater than $50
million (positive or negative) are
required to file the BE-12 long form; all
other nonbank affiljates file the BE-12
short form. In the 1987 benchmark
survey, the long-form exemption level
was $20 million. This change shifts
approximately 1,600 affiliates from the
long form to the short form, reducing
both reporting and editing burden from
what it would otherwise be. Because of
growth in the foreign direct investment
universe since 1987, however, the total
number of long forms to be filed should
remain roughly the same as in the 1987
survey.

2. A new BE-12 Bank form was
designed for reporting by all foreign-
owned U.S. banks. In the 1987 -

benchmark survey, bank affiliates
reported on the BE-12 short form, as did
nonbank affiliates below a certain size.
This approach did not work well
because short form questions were not
written with banks in mind. The new,
separate bank form has questions that
are specifically targeted at banks, which
should substantially reduce the need for
follow-up contact with bank reporters.
In addition, BEA has broadened the
definition of “‘banking” to include
savings institutions and credit unions,
to be consistent with the 1987 revision
of the Standard Industrial Classification
System.

Paper Reduction Act

The collection of information required
in these final rules has been approved
by OBM (OMB No. 0608-0042}.

The public reporting burden for this
collection of information is estimated to
vary from 2 to 750 hours per response,
with an average of 15.5 hours per
response, including time for reviewing
instructions, searching existing data
sources, gathering and maintaining the
data needed, and completing and
reviewing the collection of information.
Comments regarding the burden
estimate, including suggestions for
reducing this burden, may be sent to the
Director, Bureau of Economic Analysis
(BE-1), U.S. Department of Commerce,
Washington, DC 20230; and to the
Office of Management and Budget,
Paperwork Reduction Project 0608—
0042, Washington, DC 20503.

Executive Order 12291

BEA has determined that these final
rules are not “‘majér” as defined in E.O.
12291 because they are not likely to
resultin: . -

(1) An annual effect on the economy
of $100 million or more;

(2) A major increase in costs or prices
for consumers, individual industries,
Federal, State, or local government
agencies, or geographic regions; or

(3) Significant adverse effects on
competition, employment, investment,
productivity, innovation, or on the
ability of United States-based
enterprises to compete with foreign-
based enterprises in domestic or export
markets. '

Executive Order 12612

These final rules do not contain
policies with Federalism implications
sufficient to warrant preparation of a
Federalism assessment under E.O.
12612.

Regulatory Flexibility Act

The General Counsel, Department of
Commerce, has certified to the Chief

Counsel for Advocacy, Small Business
Administration, under provisions of the
Regulatory Flexibility Act (5 U.S.C.
605(b)) that this final rulemaking will
not have a significant economic impact
on a substantial number of small
entities. Most small businesses are not
foreign owned, and many that are will
not be required to report in the
benchmark survey because their assets,
sales, and net income are each equal to
or less than the $1 million exemption
level below which reporting is not
required. Also, companies with assets,
sales, or net income above $1 million,
but not above $50 million (positive or
negative), will report on the abbreviated
BE-12 short form, rather than on the
BE-12 long form. This provision
significantly reduces the reporting
burden on smaller companies.

List of Subjects in 15 CFR Part 806

Balance of payments, Economic.
statistics, Foreign investment in the
United States, Reporting requirements.

Dated: November 9, 1992.

Carol S. Carson,
Director, Bureau of Economic Analysis.

For the reasons set forth in the
preamble, 15 CFR part 806 is amended
as follows:

PART 806—DIRECT INVESTMENT
SURVEYS

1. The authority citation for 15 CFR
part 806 continues to read as follows:

Authority: 5 U.S.C. 301, 22 U.S.C. 3101-
3108, and E.O. 11961, as amended.

2. Section 806.17 is revised to read as
follows:

§806.17 Rules and regulations for BE-12,
Benchmark Survey of Foreign Direct
Investment in the United States—1992.

A BE~12, Benchmark Survey of
Foreign Direct Investment in the United
States will be conducted covering 1992.

-All legal authorities, provisions,

definitions, and requirements contained
in §§ 806.1 through 806.13 and

§ 806.15(a) through (g) are applicable to
this survey. Specific additional rules
and regulations for the BE-12 survey are
given below.

{a) Response required. A response is
required from persons subject to the
reporting requirements of the BE-12,
Benchmark Survey of Foreign Direct
Investment in the United States—1992,
contained herein, whether or not they
are contacted by BEA. Also, a person, or
their agent, contacted by BEA
concerning their being subject to
reporting, either by sending them a
report form or by written inquiry, must
respond in writing pursuant to § 806.4.
This may be accomplished by
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completing and returning either Form
BE-12(X) within 30 days of its receipt
if Form BE-12(L¥), Form BE-12{SF), or
Form BE~12 Bank do not apply, or by
complsting and returning Form BE-
12(LF), Form BE-12(SF), or Form BE-12
- Bank, whichever is applicable, by May
31, 1993,

(b) Who must report. A BE-12 report
is required for each U.S. affiliate, i.8., for
each U.S. business enterprise in which
a foreign person owned or controlled,
directly or indirectly, 10 percent or
more of the voting securities if an
incorporated U.S. business enterpriss,
or an equivalent interest if an
unincorporated U.S. business
enterprise, at the end of the business
enterprise’s 1992 fiscal year. A report is
required even though the foreign
person's ownership interest in the U.S,
business enterprise may have been -

- - established or acquired during the

reporting period. Beneficial, not record,
ownership is the basis of the reporting
criteria.

(c) Forms to be filed. (1) Form BE~
12(LF)—Benchmark Survey of Foreign
Direct Investment in the United States—
1992 (Long Form) must be completed
and filed by May 31, 1903, by each U.S.
business enterprise that was a U.S.
affiliate of a foreign person at the end of
its 1992 fiscal year, if:

(i) It is not a bank, and -

{ii) On a fully consolidated, or, in the
case of real estate investment, an
aggrepatod basis, one or more of the
following three items for the U.S.
affiliate (not just the foreign parent's
share) exceeded $50 million (positive or
negatwe) at the end of, or for, its 1992
fiscal ye

(A) Total assets {do not net out
liabilities) -

{B) Sales or gross operating revenues,
excluding sales taxes, or

(C) Net income after provision for U.S.
income taxes.

(2) Form BE-12(SF)—Benchmark
Survey of Foreign Direct Investment in
the United States—1992 (Short Form)
must be compieted and filed by May 31,
1993, by each U.S. business entarprise
that was a U.S. affiliate of e foreign
person at the end of its 1992 fiscal year,

if:
(i) It is not a bank, and
(ii) On a fully consolidated, or, ia the
case of real estate investments, an
aggrogated basis, one or more of the
following three items for the U.S.
affiliate (not just the foreign parent’s
-share) exceeded $1 million, but no ane
item exceeded $50 million [positive or
negative) at the end of, or for, its 1982
fiscal
{A) {'otal assets {do not net out
liabilities)

(B) Salas or gross operating revenues,
excludm sales taxes, or

) Net income after provision for U.S.
income taxes.

(3) Form BE-12 Bank—Benchmark
Survey of Foreign Direct Investment in
the United States-—1992 BANK must be
completed and filed by May 31, 1993,
by each U.S. business enterprise thet
was a U.S. affiliate of a foreign person
at the end of its 1982 fiscal year, if:

{i) The U.S. affiliste isa bank ora
bank holding company, and

(i) On a fully idated basis, one
or more of the following three items for
the U.S. affiliate (not just the foreign
parent’s share) excesded $1 million
(positive or negative) at the end of, or
for, its 1992 fiscal ;

(A) Total assets {do not net out
liabilities)

{B) Sales or gross opserating revenuss,
excluding sales taxes, or

{C) Net income after provision for us.
income taxas.

{4) Form BE—lZ{X}-—Bsnchmark
Survey of Foreign Direct investment in
the United States—1992, Claim for
Exemption frem Filing BE-12(LF), BE~-
12(SF), and BE-12 Bank must be

-completed and filed within 30 days of

the date it was received, or by May 31,
1993, whichever is sooner, by:

(i) Each U.S. business entarpriso that
was a U.S. affiliate of a foreagn peison
at the end of its 1892 fiscal ye
(whether or not the U.S. afﬁhate, or lts
agent, is contacted by BEA conceming
its being subject to reporting in the 1992
banchmark survey), but is exempt from
filing Form BE-12{LF), Form BE-12{SF),
and Form BE-12 Bank; and

(ii) Each U.S. business enterprise, or
its agent, that is contected, in writing,
by BEA concemning its being subject to
reporting in the 1992 benchmark survay
but that is not otherwise required to fils
the Form BE-12{LF), Form BE-12(S¥F),
or Form BE-12 Bank.

(d) Aggregation of real estate
investments. All real estate investments
of a foreign person must be aggregated
for the purpose of applying the
reporting criteria. A single report form

" must be filed to report the aggregate

haldings, unless written permissien has
been received from BEA to do
otherwise. These boldings not
gated must be reported separately.

ngeExempbon. [1) AU.S. affiliate as
consolidated, or aggregated in the case
of real estaté investments, is not
required to file a Form BE-12(LF), Form
BE-12(SF), or Farm BE-12 Bank if each
of the following three items for the U.S.
affiliate {not just the foreign parent’s
share) did not excesd $1 million
{positive or negative) at the end of, or
for, its 1992 fiscal year:

i) Total assets (do not net out
liabilitias)

(ii) Sales or gross operatmg revenuss;
excluding sales taxes, and

(iii) Net incomae after provision for -
U.S. income taxes.

(2) If & U.S. business enterprise was a -
U.S. affiliate at the end of its 1992 fiscal
year but is exempt from filing a
completed Form BE-12(LF), BE-12{SF),
or Form BE~12 Bark, it must
nevertheless file a completed and
certified Form BE-12{X).

) Due date. A fully completed and
certified Form BE-12(LF), Form BE- -
12{SF), or BE-12 Bank is due to bs filed
with BEA not later than May 31, 1993.
A fully completed and certified Form
BE-12(X) is due to be filed with BEA
within 30 days of the date it was

_received, or by May 31, 1993, whichever

is sooner.

[FR Doc. 92-30852 Filed 12-21-92; 8:45 am]
BILLING CODE 3510-EA-M '

DEPARTMENT OF THE TREASURY
Internat Revenue Service

26 CFR Pant1 -

Other Assessable Penakies with
Respect to the Preparation of income
Tax Returns for Other Persons

CFR Correction

In title 26 of the Code of Faderal
Regulations, part 1, section 1.1401 to
end, revised as of April 1, 1892, on page
794 paragraph () was inadvertently
removed from section 1.6695-1. As
reinstated the text of paragraph (f) reads
as follows: ,

§1.6695-1 Other assessable penalties with
respect to tiie preparation of Income tax
returns for other persons.

- E - L3 *

(f) Negotiation of check. (1) No person
who is an income tax return preparer
may endorss or otherwise negotiate,
directly or through an egent, a check for
the refund of tax under subtitle A of the
Internal Revenue Code of 1954 which is
issued to a taxpayer other than the -
preparer if the person was a preparer of
the retura or claim for refund which
geve rise to the refund check,

{(2) Section 6695(f) and paregraph
(}(1) and (3) of this section do not apply
to @ preparer-bank which--

(i) Cashes a refund check and remits
all of the cash to the taxpayer er accepts
a refund check for deposit in fuli to a
taxpayer's account, so long as the bank
does not initially endorse or negotiate -
the check (unless the bank has made a
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loan to the taxpayer on the basis of the
anticipated refund); or

{ii) Endorses a refund check for
deposit in full to a taxpayer’s account
pursuant to a written authorization of
the taxpayer (unless the bank has made
a loan to the taxpayer on the basis of the
anticipated refund).

A preparer-bank may also subsequently
endorse or negotiate a refund check as

a part of the check-clearing process
through the financial system after initial
endorsement or negotiation.

{3) The preparer shall be subject to a
penalty of $500 for each endorsement or
negotiation of a check prohibited under
section 6695(f) and paragraph (f)(1) of
this section.

BILLING CODE 1505-01-D

DEPARTMENT OF VETERANS
AFFAIRS

38 CFR Part 3
RIN 2900-AG02

Active Military Service Certified Under
Section 401 of Public Law 95-202

AGENCY: Department of Veterans Affairs.
ACTION: Final rule.

SUMMARY: The Department of Veterans
Affairs (VA) has amended its regulations
concerning persons who are included as
having served on active duty. The need
for this action results from recent
decisions of the Secretary of the Air
Force that the World War Il service of
members of U.S. Civilian Flight Crew
and Aviation Ground Support
Employses of Consolidated Vultree
Aircraft Corporation (Consairway
Division) Who Served Overseas as a
Result of a Contract With the Air
Transport Command; members of U.S.
Civilian Flight Crew and Aviation
Ground Support Employees of Pan
American World Airways and Its
Subsidiaries and Affiliates, Who Served
Overseas as a Result of Pan American’s
Contract With the Air Transport
Command and Naval Air Transport
Service; and Honorably Discharged
Members of the American Volunteer
Guard, Eritrea Service Command -
constitutes active military service in the
Armed Forces of the United States for
purposes of all laws administered by
VA. The effect of this action is to confer
veteran status for VA benefit purposes
on former members of these groups who
were discharged under honorable
conditions.

EFFECTIVE DATES: The effective date for
§ 3.7(x)(24) and (26} is June 29, 1992,
the date on which the Secretary of the

Air Force determined that such service
constitutes active duty. The effective
date for § 3.7(x}(25}) is July 16, 1992, the
date on which the Secretary of the Air
Force determined that such service
constitutes active duty:

FOR FURTHER INFORMATION CONTACT:
Lance Peterson, Consultant, Regulations
Staff (211B}, Compensation and Pension
Service, Veterans Benefits
Administration, 810 Vermont Avenuse
NW., Washington, DC 20420, telephone
(202) 233-3005.

SUPPLEMENTARY INFORMATION: Section
401 of Public Law 95-202 authorized
the Secretary of Defense to determine
whether the service of members of
civilian or contractual groups shall be
considered active duty for the purposes
of all laws administered by VA.

A notice of certification of the
following group by the Secretary of the
Air Force appsared in the Federal
Register of August 6, 1992, 57 FR 34765:
U.S. Civilian Flight Crew and Aviation
Ground Support Employees of
Consolidated Vultree Aircraft
Corporation (Consairway Division) Who
Served Overseas as a Result of a
Contract With the Air Transport
Command During the Period December
14, 1941, through August 14, 1945.

A notice of certification of the
following group by the Secretary of the
Air Force also appeared in the Federal
Register of August 8, 1992, 57 FR
34765-66: U.S. Civilian Flight Crew and
Aviation Ground Support Employees of
Pan American World Airways and Its
Subsidiaries and Affiliates, Who Served
Overseas as a Result of Pan American’s
Contract With the Air Transport
Command and Naval Air Transport
Service During the Period December 14,
1941 through August 14, 1945.

A notice of certification of the
following group by the Secretary of the
Air Force also appeared in the Federal
Register of August 6, 1992, 57 FR 34766:
Honorably Discharged Members of the
American Volunteer Guard, Eritrea
Service Command During the Period
June 21, 1942 to March 31, 1943,

VA is issuing a final rule to amend the
provisions of 38 CFR 3.7(x}. Because
this change implements determinations
of the Secretary of the Air Force in
accordance with Pub, L. 85-202, which
are binding on VA, publication as a
proposal for public notice and comment
is unnecessary.

Since a notice of proposed rulemaking
is unnecessary and will not be
published, this amiendment is not a
“rule’” as defined in and made subject
to the Regulatory Flexibility Act (RFA),
5 U.S.C., 601-612, This smendment will
not directly affect any small entity. -

In accordance with Executive Order
12291, Federal Regulation, the Secretary
has determined that this regulatory
amendment is non-major for the
following reasons:

(1) It will not have an annual effect on
the economy of $100 million or more.

(2) It will not cause a major increase
in costs or prices.

(3) It will not have significant adverse
effects on competition, employment,
investment, productivity, innovation, or
on the ability of United States-based
enterprises to compete with foreign-
based enterprises in domestic or export
markets.

There is no affected Catalog of Federal
Domestic Assistance program number.

List of Subjects in 38 CFR Part 3

Administrative practice and
procedure, Claims, Handicapped,
Health care, Pensions, Veterans.

Approved: November 4, 1992.
Anthony J. Principi,
Acting Secretary of Veterans Affairs.

For the reasons set forth in the
preamble, 38 CFR part 3 is amended as
follows:

PART 3—ADJUDICATION

Subpart A—Penslon, Compensation,
Dependency and Indemnity
Compensation

1. The authority citation for part 3,
subpart A continues to read as follows:

Authority: 38 U.S.C. 501(a).

2. In § 3.7, paragraphs (x)(24), (25),
and (26) are added to read as follows:

§3.7 Persons included.

» * ] L] »

(x) Active military service certified us
such under section 401 of Pub. L. 95-
202.* * *

L] " L] - L ]

(24) U.S. Civilian Flight Crew and
Aviation Ground Support Employees of
Consolidated Vultree Aircraft
Corporation (Consairway Division) Who
Served Overseas as a Result of a
Contract With the Air Transport
Command During the Period December
14, 1941, through August 14, 1945.

(25) U.S. Civilian Flight Crew and
Aviation Ground Support Employees of
Pan American World Airways and Its
Subsidiaries and Affiliates, Who Served
Overseas as-a Result of Pan American’s
Contract With the Air Transport
Command and Naval Air Transport
Service During the Period December 14,
1941 through August 14, 1945,

(26) Honorably Discharged Members
of the American Volunteer Guard,
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Eritrea Service Command During the
Period June 21, 1942 to March 31, 1943.
L 4 L] » * »

{FR Doc. 92-30830 Filed 12~21-92; 8:45 am|
BILLING CODE £320-01-M

_ 38 CFR Part 21
RIN 2600-AF91

Dependents’ Education; Determining
the Eligibliity Period '

AGENCY: Department of Veterans Affairs.
ACTION: Final regulations.

SUMMARY: Eligible surviving spouses
have a ten-year period during which
they must use their Dependents’
Educational Assistance. After a review
of the Department of Veterans Affairs’

- (VA's) administrative experience and a
careful reading of the governing statute,
VA is revising the criteria for
determining the beginning of surviving
spouses’ eligibility periods.

EFFECTIVE DATE: December 22, 1992.

FOR FURTHER INFORMATION CONTACT:
June C. Schaeffer (225), Assistant
Director for Policy and Program
Administration, Education Servics,
Veterans Benefits Administration,
Department of Veterans Affairs, 810
Vermont Avenue, NW.,, Washington, DC
20420, (202) 233-2092.

SUPPLEMENTARY INFORMATION: Cn pages
33473 and 33474 of the Federal Register
of July 29, 1992, there was published a
Notice of Intent to amend 38 CFR part

. 21 in order to change the criteria for
determining the beginning of surviving
spouses’ eligibility periods for
Dependents’ Educational Assistance.
Interested people were given 30 days to
submit comments, suggestions or
objections. VA received no comments,
suggestions or objections. Accordingly,
VA is making the proposal final.

The Department of Veterans Affairs
has determined that this amended

entities as they are defined in the
Regulatory Flexibility Act (RFA), 5 .
U.S.C. 601-612. Pursuant to 5 U.5.C,
605(b}, the amended regulation,
therefore, is exempt from the initial and
final regulatory flexibility analyses
requirements of sections 603 and 604.

This certification can be made
because the amended regulation directly
affects only individuals. It will have no
significant economic impact on small
entities, i.e., small business, small
private and nonprofit prganizations and
small governmenta) jurisdictions,

The Catalog of Federal Domestic
Assistance number for the program
affected by this proposal is 64.117.

List of Subjects in 38 CFR Part 21

Civil rights, Claims, Education, Grant
programs-education, Loan programs-
education, Reporting and recordkeeping .
requirements, Schools, Veterans,
Vocational education, Vocational
rehabilitation. ,

Approved: November 5, 1992.

Anthony J. Principi, . =
Acting Secretary of Veterans Affairs.

For the reasons set out in the
preamble, 38 CFR part 21, subpart C is
amended as set forth below. .

PART 21-VOCATIONAL
REHABILITATION AND EDUCATION

Subpart C—Survivors’ and
Dependents’ Educational Assistance
Under 38 U.S.C. Chapter 35

1. The authority citation for part 21,
subpart C is revised to read as follows:

Authority: 38 U.S.C. 501(a), 3500-3566.

2, In §21.3046 paragraph (b}(5) is
revised and its authority citation is
added to read as follows.

§21.3046 Periods of eligibility; spouses
and surviving spouses.
L » L] L] ®

(b) Beginning date of eligibility

regulation does not contain a major rule egeriod-surviving spouses. * * *

as that term is defined by E.O. 12291,
entitled Federal Regulation. The
regulation will not have a $100 million
annual effect on the economy, and will
not cause a major increase in costs or
prices for anyone. It will have no
significant adverse effects on
competition, employment, investment,
productivity, innovation, or on the
ability of the United States-based -
enterprises to compete with foreign-
based enterprises in domestic or export
markets,

The Secretary of Veterans Affairs has
certified that this amended regulation
will not have a significant economic
mpact on a substantial number of small

L] ] L] | ] -

(5) If the veteran’s death occurred
after November 30, 1968, and VA mekes
a final decision concerning the
surviving spouse's eligibility for
dependents educational assistance after
October 27, 1886, VA will determine the
beginning date of the 10-year period as
follows.

(i) If the surviving spouse’s eligibility
is based on the veteran'’s death while a
tota), service-connected disability
evaluated as permanent in nature was in
existence, the beginning date of the 10-
year period is the date of death.

(ii) If the surviving spouse’s eligibility
is based on the veteran'’s death from a

service-connected disability, the
surviving spouse will choose the
beginning date of the 10-year period.
That date will be no earlier than the
date of death and no later than the date
of the VA determination that the
veteran’s death was due to a service-
connected disability.

{Authority: 38 U.S.C. 3512(b); Pub. L. 99—
576) ’ ’
L ] - * * "

{FR Doc. 92f308%9 Filed 12~21-92; 8:45 am]
BILLING CODE 8320-01-M

FEDERAL COMMUNICATIONS
COMMISSION :

47 CFR Part 61

[CC Docket No. 92-13; FCC 92-494; FCC
92-524]

Tariff Filing Requirements for
Interstate Common Carriers

AGENCY: Federal Communications
Commission [FCC].

ACTION: Final rule; delay of effective
date.

SUMMARY: The Commission is amending
its rules to provide that a domestic
carrier classified as nondominant that is
subject to forbearance is not required to
file tariffs. The Report and Order in this
procseding reaffirms the Commission’s
prior conclusions that its permissive
detariffing rules are lawful and serve the
public interest. However, the Report and
Order is stayed until further notice as a
result of the decision by the U.S. Court
of Appeals for the District of Columbia
Circuit in AT&T v. FCC, No. 92-1053
(D.C. Cir Nov. 13, 1992) (AT&T v. FCC).
EFFECTIVE DATE: The effective date of the
Report and Order is stayed until further
notice,

FOR FURTHER INFORMATION CONTACT:
Donna N. Lampert, (202) 632-6365, or
John S. Morabito, (202) 632-1290,
Policy and Program Planning Division,
Common Carrier Bureau.
SUPPLEMENTARY INFORMATION:

Paperwork Reduction Act

The proposals have been analyzed
with respect to the Paperwork
Reduction Act of 1980, as amended, 44
U.S.C. 3501-20, and found to impose no
new or modified form, information
collection and/or recordkeeping,
labeling, disclosure or record retention
requirements; and will not increase
burden hours imposed on the public.
Implementation of any new or modified
requirement will be subject to approval
by the Office of Management and
Budget as prescribed by that Act.
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Background

Common Carrier Docket 82—-13: Tariff
Filing Requirements for Interstate
Common Carriers, Notice of Proposed
Rulemaking, 7 FCC Red 804 (1992) (57
FR 6487 (2/25/92)).

Summary ' .

1, This is a summary of a Report and
Order in Common Carrier Docket 9213,
Tariff Filing Requirements for Interstate
Common Carriers, adopted November 5,
1992 and released November 25, 1992
(FCC 92—494), and a summary of an
Order staying the effectiveness of the
Report and Order, Tariff Filing
Requirements for Interstate Common
Carriers, adopted November 25, 1992
and released November 25, 18982 (FCC
92-524). The full texts of the
Commission’s decisions are available for
inspection and copying, Monday
through Friday, 9 8.m.~4:30 p.m., in the
FCC Reference Room (room 238), 1919
M Street, N.W., Washington, DC 20554.
The complete text of the Report and
Order may also be purchesed from the
Commission’s copy contractor,
Downtown Copy Center, (202) 452«
1422, 1114 21st Street, NW.,
Washington, DC 20036.

2. The Commission initiated this
rulemaking proceeding in response to a
complaint filed by AT&T challenging, in
effect, the lawfulness and future
application of the tariff forbearance
rules adopted nearly a decade ago in the
Competitive Carrier proceeding. In the
Competitive Carrier proceeding, the
Commission concluded that because
nondominant domestic carriers lacked
market power, they would be unable to
charge unjust and unreasonabie rates in
violation of section 201(b) of the
Communications Act, or to discriminate
unreasonably in violation of section
202{a) of the Communications Act.
Under these circumstances, the
Commission determined that traditional
tariff regulation of nondominant carriers
was not necessary and thus that it
should no longer require nondominant
carriers to file tariffs. After soliciting
and reviewing comments on this matter,
the Commission concludes that its
policy of not requiring domestic
nondominant carriers to file tariffs is
both lawful and in the public interest.

3. Section 203(a) of the
Communications Act generally requires
every common carrier, except
connecting carriers, to file tariffs with
the Commission. Section 203(b)(2) of
the Communications Act, however,
authorizes the Commission to modify
any requirement of that section except
the notice period. Because Congress -
intended for the FCC to have broad

powers in its implementation of the

.Communications Act and the statutory

language does not specifically limit the
FCC's authority in this respect, the
Commission finds that it may lawfully
allow carriers to engage in permissive
detariffing so long as doing so serves the
public interest. The Commission also
notes that Congress is aware of, and
several times has referred to, the FCC'’s
forbearance rules, without repealing,
altering or expressing any reservations
about them.

4. In addition, the Report and Order
determines that permissive detariffing
has served its intended (Eurposa in
promoting the goals of the
Communications Act. Under
forbearance, the FCC remains
committed to enforcing the
requirements of the Communications
Act that carriers’ rates and practices be
just, reasonable and not unreasonably
discriminatory, The Commission
reaffirmed that because nondeminant
carriers do not have market power,
competitive market forces will serve to
ensure compliance with these
substantive requirements. Moreover, the
section 208 complaint process remains

. available to enforce sections 201(b) and

202(a) of the Communications Act.

5. The Report and Order explains that
without forbearance the goals of the
Communications Act would be
frustrated due to the burdens imposed
upon nondominant carriers. It states
that permissive detariffing has
stimulated competition and given
consumers more flexibility with respect
to the price and type of services
available and greater choice regarding
the selection of carriers.

6. On November 13, 1992, the U.S.
Court of Appeals for the District of
Columbia Circuit vecated our
permissive detariffing rules as applied
in the Fourth Report and Order in the
Competitive Carrier proceeding, 85 FCC
2d 554 (1983); AT&T v. FCC. In light of
the court’s decision, the Commission
has determined that it will stay the
Report and Order, pending any further
litigation of the matters decided in
AT&Tv. FCC.

Final Regulatory Flexibility Analysis
Statement

7. Pursuant to the Regulatory
Flexibility Act of 1980, 5 U.S.C. 601-12,
the Commission's final analysis with
respect to the Report and Order is as
follows:

Need and purpose of this action

This rulemaking proceeding was
initiated to review the continuing
lawfulness of the Commission’s existing
permissive detariffing rules in light of a

complaint filed by AT&T alleging, in
effect, that these rules violate the
Communications Act. This Report and
Order sustains those rules as being
consistent with the Communications
Act and the public interest.

Summary of issues raised by the public
comments in response to the Initial
Regulatory Flexibility Act Analysis

The Initial Regulatory Flexdbility
Analysis stated that any change in
existing rules could have a significant
impact on a broad range of
telecommunications common carriers,
Woe did not receive any comments that
specifically addressed our Initial
Regulatory Flexibility Analysis.

Significant alternatives considered and
rejected

The Notice of Proposed Rulemaking
did not propose new rules or alternative
policies, but sought comment on the
lawfulness of our existing permissive
detariffing rules and on how they
should be changed in the event they are
found unlawful. This item reaffirms and
codifies our existing rules that minimize
regulatory burdens on nondominant
carriers.

8. Copies of the final regulatory
flexibility analysis are available for
{nspection and copying, Monday
through Friday, 9 a.m.—4:30'p.m., in the
FCC Dockets Reference Room (room
239), 1919 M Street, NW., Washington,
DC 20554. The final regulatory
flexibility analysis may also be
purchased, as part of the Report and
Order, from the Commission’s copy
contractor, Downtown Copy Center,
(202) 452-1422, 1114 21st Street, NW.,
Washington, DC 20038. See 5 U.S.C.
604(b).

Ordering Clause

9. It is ordered that, pursuant to the
authority contained in sections 1, 4, and
201-05 of the Communications Act of
1934, as amended, 47 U.S.C. 151, 154
and 20105, the Report and Order is
adopted amending part 61 of the
Commission’s Rules, 47 CFR part 61.

10. It is further ordered that, the
Report and Order in this proceeding,
FCC 92494, adopted November 5,
1992, is stayed until further notics.

List of Subjects in 47 CFR Part 61

Communications common carriers,
Radio, Reporting and recordkesping
requirements, Telegraph, and
Telephone. :
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Federal Communications Commission. -
Williarn F. Caton,
Acting Secretary.
Final Rule Changes
Part 61 of title 47 of the Code of

Federal Regulatxons is amended as
follows:

PART 61—TARIFFS

1. The authority citation for part 61
continues to read as follows:

Authority: Sec. 4, 48 Stat. 1066, as
amended; 47 U.S.C. 154. Interpret or apply
sec. 203, 48 Stat. 1070; 47 U.S.C. 203.

2. Section 61.50 is added to read as
follows:

§61.50 Carriers subject to forbsarance.
Notwithstanding the rules set forth
herein, no demestic carrier classified as

nondominant that is subject to-
forbearance is required to file tariffs.

{FR Doc. 92--30926 Filed 12-21-92; 8:45 am]
BILLING CODE 6712-01-M

47 CFR Part 73
[MM Docket No. 92-199; RM-8050)

Radio Broadcasting Services; Smiths,
AL

AGENCY: Faderal Communications
Commission.

ACTION: Final rule.

SUMMARY: This document allots FM
Channel 267A to Smiths,-Alabama, as -
that community’s first local aural
transmission service, in response to a
petition for rule making filed on behalf
of Smiths Communications. See 57 FR

- 42536, September 15, 1992. Coordinates
used for Channel 267A at Smiths are
32-28—42 and 85-08-06, with a site
restriction 7.4 -kilometers (4.6 miles)
southwest of the community. With this
action, the proceeding is terminated.
EFFECTIVE DATE: January 28, 1993, The
window period for filing applications
on Channel 267A at Smiths, Alabama,
will open on January 29, 1993, and close
on March 1, 1993.

FOR FURTHER INFORMATION CONTACT:
Nancy Joyner, Mass Media Bureau, (202)
634-6530. .
SUPPLEMENTARY INFORMATION: This is a
synopsis of the Commission’s Report
and Order, MM Docket No. 92-199,
adopted November 24, 1992, and
released December 14, 1992, The full -
text of this Commission decision is
available for inspection and copying -
during normal business hours in the
FCC Dockets Branch (Room 230), 1919
M Street, NW., Washington, DC. The

complete text of this decision may also
be purchased from the Commission’s
copy contractors, Downtown Copy
Center, (202) 452-1422, 1890 M Strest,
NW., suite 840, Washington, DC 20036.
List of Subjects in 47 CFR Part 73

Radio broadcasting.

PART 73—{AMENDED)]

1. The authority citation for part 73
continues to read as follows:

Autherity: 47 U.S.C. 154, 303.

§73.202 [Amended]
2. Section 73.202(b), the Table of FM

‘Allotments under Alabama, is amended

by adding Channel 267A, Smiths.
Federal Communications Commission.
Michael C. Ruger,

Chief. Allocations Branch, Policy and Rules
Division, Mass Media Bureau.

[FR Doc. 92-30931 Filed 12-21-92; 8:45 am]
BILUING CODE 6712-01-M

NATIONAL AERONAUTICS AND
SPACE ADMINISTRATION

48 CFR Part 1804

Changés to Contractor Performance
Summary Guidance

AGENCY: Office of Procurement,
Procurement Policy Division, National
Aeronautics and Space Administration
(NASA).

ACTION: Interim rule with request for
comments.

SUMMARY: This rule amends the NASA
Federal Acquisition Regulation
Supplement (NFS}), chapter 18 of the
Federal Acquisition Regulation System
in title 48 of the Code of Federal
Regulations. This rule sets forth NASA's
policy on Contractor Performance
Summaries and revises the rating
system on NASA Form 1651, Contractor
Performance Summary (CPS).

DATES: Comments must be received on
or before February 22, 1993.

ADDRESSES: Submit comments to the
Assistant Administrator for
Procurement, NASA, Code HP,
Washington, DC 20546.

FOR FURTHER INFORMATION CONTACT: Mr,
Thomas Deback, Code HP, Telephone:
(202) 358-0431.

SUPPLEMENTARY INFORMATION:
Background

The Contractor Performance Summary

System was initiated by Procurement
Notice (PN) 89-27, dated January 28,
1992, and subsequently incorporated

into the NASA FAR Supplement. The
changes to the system initiated by this
rule result from center comments
following the preparation of the initial
series of reports and a change to the
Award Fee adjectival rating system.

Impact

The Director, Ofﬁce of Management
and Budget (OMB) by memorandum,
dated December 14, 1984, exempted
certain agency procurement regulations
from Executive Order 12291. This
regulation falls in this category. NASA
certifies that this regulation will not
heve a significant economic effect on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. et seq.) because most of the
changes impact internal procedures.
This rule does not impose any reporting

-or recordkeeping requirements sub)ect

to the Paperwork Reduction Act.
List of Subjects in 48 CFR Part 1804

Government procurement.
Don G. Bush,
Assistant Administrator for Pmcurement.

PART 1 804—-ADMINISTRATIVE
MATTERS :

1. The authonty citation for 48 CFRV.
part 1804 continues to read as follows:

Authority: 42 U.S.C. 2473(c)(1).

1804.677-1 [Amonded]
2, In section 1804.677-1, paragraph
(c) is revised to read as follows:

1804.677-1 Applicability and coverage.
*

» * * L]

(c} The CPS will be completed once
annually for award fee contracts in
excess of $25M (total contract value
including options) and for award fee
contracts awarded after January 1, 1992,
regardless of dollar value, for which at
least one award fee evaluation has been
completed during the year prior to
January 1 of the year in which the report
is due. CPS’s may also be submitted for
sxgmficant non-award fee contracts at

‘the center’s discretion.

3. In section 1804.677—4, paragraph
(b) is revised. to read as follows: .

1804.677-4 Distribution of CPS's and
interagency requests.

* L ] * * *

-(b) The Assistant Administrator for
Procurement (Code HK) is the agency
focal point for processing CPS requests
from Government activities outside the
agency. All such requests are to be
forwarded to Code HK for action.

4. In section 1804.677-6, paragraphs
(n)(2), (n)(4), and (q) are revised to read
as follows:
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1804.677-6 instructions for compisting
NASA Form 1651, Contractor Performance
Summary Report—CPS,

w » L ] » »

(n)ﬁ " n

(2) Each applicable evaluation area
will be evaluated as Excellent, Very
Good, Good, Satisfactory, or Poor/
Unsatisfactory. The following ‘
definitions are provided as guidance in
determining the appropriate rating:

Excellent: Of exceptional merit;
exemplary performance in a timely,
efficient, and economical manner; very
minor (if any) deficiencies with no
adverse effect on overall performance
(Point Range: 91-100).

Very Good: Very effective
performancs, fully responsive to
contract requirements accomplished in
a timely, efficient, and economical
manner for the most part. Only minor
deficiencies (Point Range: 81-90).

Good: Effective performance; fully :-
responsive to contract requirements;
reportable deficiencies, but with little
identifiable effect on overall
performance (Point Range: 71-80).

- Satisfactory: Meets or slightly exceeds'

minimum acceptable standards;
adequate results, Reportable
deficiencies with identifiable, but not
substantial, effects on overall
performance (Point Range: 61-70).

Poor/Unsatisfactory: Does not meet .
minimum acceptable standards in one
or more areas; remedial action required
in one or more areas; deficiencies in one
or more areas which adversely affect
ov;arall performance (Point Range: 0—
60).

“N/A" will be indicated for any area
clearly not evaluated by the PEB.

w [ 2 L L *

{4) If any area is rated “Satisfactory”
or below, the contracting officer will
provide a brief explanatmn of each such
rating in Item 16.

» » » L] L]

{q) Item 186, Contracting Officer
Comments. The contracting officer will
briefly discuss the causes and rationale
for any ratings of “Satisfactory” or
below.

» L] » - »

IFR Doc. 92-30799 Filed 12-21-92; 8:45 am]
BILUNG CODE 7510-01-M

DEPARTMENT OF TRANSPORTATION
Research and Special Programs

Administration

49 CFR Part 171

[Docket No. HM-215; Amdt. No. 171-117])

international Maritime Dangerous
Goods Code and ICAO Technical
Instructions; Matter Incorporated by
Reference

AGENCY: Research and Special Programs
Administration (RSPA), DOT.

ACTION: Interim final rule; request for
comments. i

SUMMARY: This interim final rule
updates a reference in the Hazardous
Materials Regulations to the
International Maritime Dangerous

"Goods Code (IMDG Code) to include the

most recent amendment to the Code.
This rule also implements the most

recent edition of the International Civil -
. Aviation Organization's (1CAO)

Technical Instructions for the Safe
Transport of Dangerous Goods by Air
(ICAO Technical Instructions). These

amendments are necessary to facilitate

the continued transport of bazardous

:. materials in international commerce by

vessel and aircraft when these two
international regulations become
effective.

DATES: January 1, 1993,

The incorporation by reference of
certain publications listed in this final
rule is approved by the Director of the
Office of the Federal Register as of
January 1, 1993,

ADDRESSES: Address comments to the
Dockets Unit (DHM-30), Research and
Special Programs Administration, U.S.
Department of Transportation,
Washington, DC 20590-0001.
Commaents should identify the docket
and be submitted in five copies. Persons
wishing to receive confirmation of
receipt of their comments should
include a self-addressed stamped post
card. The Dockets Unit is located in
room 8421 of the Nassif Building, 400
Seventh Street, SW., Washington, DC,
Public dockets may be reviewed
between the hours of 8:30 a.m. and §
i) .m, Monday through Friday, except for
ogal Federal holidays.

FOR FURTHER INFORMATION CONTACT:
Beth Romo, telephons (202) 3664488,
Office of Hazardous Materials
Standards, Research and Special
Programs Administration, U.S.
Department of Transportation, 400
Seventh Street, SW., Washington, DC
20590-0001. -

SUPPLEMENTARY INFORMATION: The
Research and Special Programs
Administration (RSPA) is revising the

regulations in 49 CFR 171.7 to recognize

Amendment 26 to the IMDG Code,
which has recently been published by
the International Maritime Organization
{IMO). This amendment promulgates
numerous miscellaneous changes to the
IMDG Code and addresses such matters
as classification, labeling, packaging,
and documentation. IMO has
established January 1, 1993, as the
implementation date for these
amendments. In § 171.12, the Hazardous
Materials Regulations (HMR) authorize
shipments prepared in accordance with
the IMDG Code if all or part of the -
transportation is by vessel, subject to
certain conditions and limitations.

This rule also incorporates by
reference the 1993-1994 edition of the
ICAO Technical Instructions, which
becomes effective on January 1, 1993,
pursuant to decisions taken by the ICAO

. Council regarding implementation of

Annex 18 to the Convention on
International Civil Aviation. The
offering, acceptance and transportation
of hazardous materials by aircraft, and
by motor vehicle either before or after
being transported by aircraft, is
authorized in §171.11 as fully
equivalent to the HMR (with certain
exceptions) if in conformance with the
ICAO Technical Instructions. RSPA is
considering certain other amendments
to part 175 to improve consistency
between 49 CFR and the ICAO
Technical Instructions under a separate
rulemaking action, Docket HM-184.

This rule is intended to facilitate the
international transportation of
hazardous materials by eircraft and
vessel by ensuring a basic consistency
between the HMR and the international
regulations. Because this rule provides
for the continued use of international
standards without adversely affecting
safety or imposing additional
requirements on persons subject to the
HMR, notice and public procedure are
considered unnecessary. For these same
reasons, these amendments are being
made effective without the customary
30-day delay following publication.
This will allow use of thess two
international regulations when they
become effective on January 1, 1993,
Because this final rule is published
without prior notice, RSPA is requesting
comments by February 15, 1993, If
warranted, a future notice will be
published in the Federal Register
addressing substantive comments.
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Rulemaking Analyses and Notices
A. Executive Order 12291

This interim final rule does not meet
the criteria specified in section 1(b) of
Executive Order 12291 and is, therefore,
not a major rule and is not a significant
rule under the regulatory procedures of
tize Department of Transportation (44
U.S.C. 11034). This interim final rule °
does not require a Regulatory Impact
Analysis, or an environmental
assessment or {mpact statemnent under
the National Environmental Policy Act
(42 U.S.C. 4321 et seq.). It also imposes
no additional requirements on any
person; therefore, a regulatory
evaluation was not prepared.

B. Executive Order 12612

This interim finel rule has besn
analyzed in accordance with Executive
Order 12612. This final rule does not
have sufficient Federalism implications
to warrant the preparation of a
Federalism Assessment.

The Hazardous Materials
Transportation Act contains an express
preemption provision (49 App. U.S.C.
1804(a)(4)) that preempts State and local
requirements on certain covered
subjects (including the designation,
description, and classification of

hazardous materials) unless the State or
local requirement is substantively the
same in the Federal requirement on that
subject. Thus, RSPA lacks discretion in
this area.

C. Impact on Small Entities

Based on limited information
concerning size and nature of entities
likely to be affected by this rule, I certify
this rule will not have a significant
economic impact on a substantial
number of small entities under the
criteria of the Regulatory Flexibility Act.

List-of Subjects in 49 CFR Part 171

Exports, Hazardous materials
transportation, Hazardous waste,
Imports, Incorporation by reference,
Reporting and recordkesping
requirements.

In consideration of the foregoing, 49
CFR part 171 is amended as follows:

PART 171—GENERAL INFORMATION,
REGULATIONS, AND DEFINITIONS

1. The authority citation for part 171
continues to read as follows: .

Authority: 49 App. U.S.C. 1802, 1803,
1804, 1805, 1808, 1815, 1818; 49 CFR part 1,

§171.7 [Amended]

2.In §171.7, in the table in paragraph
(a)(3), the following changes are made:

a. The entry “International Meritime
Dangerous Goods (IMDG) Code, 1990
Consolidated Edition” is amended by
adding the wording **, as amended by
Amendment 26 thereto’” immediately
after the word “Edition”,

b. For the entry “Technical
Instructions for the Safe Transport of
Dangerous Goods” under ICAOQ, the date
“1991-1992" ig revised to read *'1993—
1994",

Issued in Washington, DC on December 15,
1992 under authority delegated in 49 CFR
part 1.

Douglas B. Ham, - ~

Acting Administrator, Research and Special
Programs Administration.

IFR Doc. 92-30861 Filed 12-21-92; 8:45 am]
BILLING CODE 4910-60-M
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This section of the FEDERAL REGISTER
contains notices to the public of the proposed
issuance of rules and regulations. The
purpose of these notices Is to give interested
persons an opportunity to participate in the
rule making prior to the adoption of the final
rules.

DEPARTMENT OF JUSTICE

8 CFR Part 3
[AG Order No. 1638-92)

Executive Office for Immigration
Review; Criminal Conviction Records

AGENCY: Department of Justice.
ACTION: Proposed rule with request for
comments.

SUMMARY: The proposed rule outlines
the types of documentary evidence and
records which will be admissible in
proceedings before an Immigration
Judge to prove a criminal conviction. It
expands the class of documents and
records which will be accepted by an
Immigration Judge, and includes the use
of abstracts of convictions and records
which are electronically transferred by
individual states to the Immigration and
Naturalization Services (INS). These-
proposed changes are necessary to
implement section 507 of the
Immigration Act of 1890 (IMMACT).
DATES: Written comments must be
submitted on or before January 21, 1993,
ADDRESSES: Please submit written -
comments to Gerald S. Hurwitz,
Counsel to the Director, Executive
Office for Immigration Review, suite
2400, 5107 Leesburg Pike, Falls Church,
Virginia 22041.

FOR FURTHER INFORMATION CONTACT:
Gerald S. Hurwitz, Counsel to the
Director, Executive Office for
Immigration Review, suite 2400, 5107
Leesburg Pike, Falls Church, Virginia
22041, telephone (703) 305-0470.
SUPPLEMENTARY INFORMATION: Section
507 of IMMACT amended the Omnibus
Crime Control and Safe Streets Act of
1968 (42 U.S.C. 3753(a)(11)) by
requiring individual states which
receive grants under the Omnibus Act to
provide, without fee to the INS, certified
records of conviction of aliens who have
been convicted of violating the criminal
laws of the state. The records provided
to the INS to prove a criminal
conviction may vary from state to state;
therefore, the proposed rule sets forth

provisions which will recognize and
allow different types of conviction
records to be admitted in immigration
proceedings.

The proposed rule will expand the
types of documents and records
admissible to prove a criminal
conviction. Those documents and
records which are most frequently
provided to the INS by the states to
prove a criminal conviction will
continue to be accepted, i.e., a record of
judgment and conviction, and a piea,
verdict and sentence record.
Additionally, docket entry records,
court transcripts and minutes of court
proceedings will be admissible if the
document or record evidences a
criminal conviction. The list of
admissible documents and records
specified in the proposed rule will not
be exclusive; it will merely identify
those most commonly available to the
INS at present.

Additionally, the states may
electronically transfer records of
convictions and abstracts of records to
the INS from the state record
repositories. However, before these
electronic records may be used, the{')
must be certified as official records by
a state official associated with the state’s
repository of criminal justice records.
Further, the INS official who receives
the record must certify in writing that
such record has been received
electronically from the state’s record
repository. These procedures will assure
the accuracy and reliability of the
records admitted into the proceedings
by the Immigration Judge. The proposed
rule anticipates that other evidence may
be used to demonstrate a criminal
conviction, if in the discretion of the
Immigration Judge, it is deemed
probative and relevant.

The proposed rule provides that a
document or record which is offered
into evidence must be a certified copy
of an official document or record, or a
photocopy certified by an immigration

- official to be a true and correct copy of

the original record. This provision will
allow the INS to offer photocopies of
records into evidence when it is too
costly or burdensome to obtain certified
records.

In addition to the safeguards built into
_ this proposed rule concerning the

accuracy of documents and records, the
hearing process offers additional
safeguards. An individual will have an

opportunity to challenge the accuracy of
any document or record presented. The
proposed rule speaks to admissibility
only; it does not state that the document
or record is dispositive of the existence
of a criminal conviction. Furthermors,
when the record of a criminal
conviction is not dispositive of the
deportation or exclusion ground or of
the underlying issue, the Immigration
Judge may require the submission of
additional evidencs.

In accordance with 5 U.S.C. 605(b);
the Attorney General certifies that this

~ proposed rule does not have a

significant adverse economic impact on
a substantial number of small entities.
This proposed rule is not a major rule
within the meaning of section 1(b) of
E.O. 12291, nor does this proposed rule
have Federalism implications

- warranting the preparation of a Federal

Assessment in accordance with E.O.
12612. The proposed rule meets the
applicable standards provided in
sections 2(a) and 2(b)(2) of E.O. 12778.

List of Subjects in 8 CFR Part 3

Administrative practice and
procedure, Immigration, Organization
and functions (Government agencies).

Accordingly, title 8, chapter I of the

-code of Federal Regulations is proposed

to be amended as follows:

PART 3—EXECUTIVE OFFICE FOR .
IMMIGRATION REVIEW

1. The authority citation for part 3
continues to read as follows:

Authority: 5 U.S.C. 301; 8 U.S.C. 1103,
1252 note, 1252b, 1362; 28 U.S.C. 509, 510,
1746; Sec. 2 Reorg. Plan No. 2 of 1950, 3 CFR
1949-1953 Comp., p. 1002.

2. Section 3.41 is added to part 3 as
follows:

§3.41 Record of conviction. -

In any proceeding before an
Immigration Judge,

(8) Any of the following documents or
records shall be admissible as evidence
in providing a criminal conviction:

8) A record of judgment and
conviction;

(2) A record of plea, verdict and
sentence;

(3) A docket entry from court records
that indicates the existence of a
conviction;

(4) Minutes of a court proceeding or
a transcript of a hearing that indicate the
existence of a conviction;
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(5) An abstract of a record of
conviction prepared by the court in
which the conviction was entered, or by
a state law enforcement official
associated with the state’s repository of
criminal justice records, that indicates
the following: the charge or section of
law violated, the disposition of the case,
. the existence and date of conviction,
and the sentence;

(6) Any document or record prepared
by, or under the direction of, the court
in which the conviction was entered
that indicates the existence of a
conviction.

(b) Any document or record of the
types specified in paragraph (a) of this
section may be submitted if it complies
with the requirements of § 287.6(a) of
this chapter, or a copy of any such
document or record may be submitted if
it is attested in writing by an
immigration officer to be a true and
correct copy of the original.

{c) Any record of conviction or
abstract that has been submitted by
electronic means to the INS from a state
shall be admissible as evidence to prové
a criminal conviction if it:

(1) Is certified by a state law
enforcement official associated with the
state’s repository of criminal justice
records as an official record from its
repository; and, ‘

{2) Is certified in writing by an INS
official as having been received .
slectronically from the state’s record
repository.

(d) Any other evidence that
reasonably indicates the existence of a
criminal conviction may be admissible
as evidence thereof,

Dated: December 14, 1992.

William P, Barr,

Attorney General.

{FR Doc. 92-30952 Filed 12-21--92; 8:45 am)
BILLING CODE 1531-26-GF :

Immigration and Naturalization Service

8 CFR Part 235
[INS No. 1512-92]
RIN 1115~-AD17

Inspection of Persons Applying for
Admission

AGENCY: Immigration and Naturalization
Service, Justice.
ACTION: Propased rule.

SUMMARY: This rule provides for the
reimbursement to the Immigration and
Naturalization Service (Service) for
certain direct salary costs and
administrative overhead charges in its
avertime billing for arriving trains and

vessels under.8 U.S.C. 1353, for all
immigration inspection services
rendered to crews, and for those
services rendered to passengers that are
not exempt under 8 U.S.C. 1353b or 8
U.S.C. 1356(g). This change is proposed
in order to comply with the provisions
of 31 U.S.C. 9701, the User Charges
Statute, which requires that the cost,
both direct and indirect, of providing
special services be recovered from the
benefitting parties. This rule will help
ensure that the Service can provide
sufficient administrative support to its
overtime billing function.

DATES: Written comments must be

submitted on or before January 21, 1993.

ADDRESSES: Please submit comments in
triplicate to the Records Systems .
Division, Director, Policy Directives and
Instructions Branch, Immigration and
Naturalization Service, 425 I Street,
NW., room 2001D, Washington, DC

'20536. To ensure proper and timely

handling please reference the INS No.
1512-92 on your correspondence.

FOR FURTHER INFORMATION CONTACT:

Jeff Cohen, Systems Accountant,
Financial Policy and Special Projects
Section, Immigration and Naturalization
Service, 425 I Street, NW., room 6321,
Washington, DC 20536, telephone (202)
376-2804.

SUPPLEMENTARY INFORMATION: On
October 30, 1986, Congress passed
section 205 of the Department of Justice
Appropriation Act, 1987 (codified at 8
U.S.C. 1356 (d) through (p)), which
provides for the collection of a user fee
from arriving air and sea passengers. On
July 3, 1991, the Immigration and
Naturalization Service published a
notice at 56 FR 30597 announcing the
resumption of overtime billing on
September 3, 1991, for arriving aircraft,
trains, and vessels under 8 U.S.C.
1353b.

This proposed rule clarifies those
costs that are billable by including
direct Medicare and Social Security
(FICA) costs of inspection overtime of 6
percent and an administrative overhead

- charge of 15 percent.

In Comptroller General Decision B~
114898 dated November 13, 1975, (55
Comp. Gen. 456), the propriety of
charging for administrative overhead
costs on inspectional extra
compensation bills was addressed and
affirmed. This decision states that in the
absence of a provision in an agency's
accounting system for determining

administrative overhead, a charge of 15

percent of the identified costs of
providing the service should be
included in its charges for reimbursable
services. Paragraph (e)(1) of 49 app.
U.S.C. 1741 precludes adding an

administrative overhead charge for
inspections of arriving aircraft.
ith regard to employees hired before

January 1, 1984, the Service pays 1.45
percent of their gross income up to
$130,200 for the Medicare portion of the
social security tax. With regard to
employees hired after December 31,
1983, the Service pays 6.2 percent of
their gross incoms up to $55,500 for
FICA, and 1.45 percent for Medicare on
gross income up to $130,200. Based on
our analysis, six percent represents an
average rate that will recoup the
expenses for social security tax on
billable inspectional extra compensation
assignments. :

In accordance with 5 U.S.C. 605(b),
the Commissioner of the Immigration
and Naturalization Service certifies that
this rule will not have a significant
adverse economic impact on a

- substantial number of small entities.

This rule is not considered to be a major
rule within the meaning of section 1(b)
of E.O. 12291, nor does this rule have
federalism implications warranting the
preparation of a Federal Assessment in' .
accordance with E.O. 12612.

List of Subjects in 8 CFR Part 235

Administrative practice and
procedure, Inspections, Ports of entry,
Transportation.

Accordingly, part 235 of chapter I of
title 8 of the Code of Federal
Regulations is proposed to be amended
as follows:

PART 235—INSPECTION OF PERSONS
APPLYING FOR ADMISSION

1. The authority citation for part 235
is revised to read as follows:

Authority: 8 U.S.C. 1101, 1103, 1182, 1183,
1201, 1224, 1225, 1226, 1227, 1228, 1252,
1353a and 1353b; 31 U.S.C. 9701.

2. A new §235.13 is added to read as
follows: ‘ ’

§235.13 Billing for inspection services.

(a) Reimbursement for Inspection
Services. (1) Owners, operators, and
agents of vessels and reilroad trains
arriving from foreign ports, except when
they are operating on regular schedules
at designated ports of entry, will be
liable for extra compensation paid
under 8 U.S.C. 1353b to immigration
officers when inspections of the
passengers and crews of those
conveyancss are performed on Sundays
and holidays, or between 5 p.m. and 8
a.m. on days other than Sundays and
holidays. :

(2) gwners operators, and agents of
aircraft operating.on a schedule which
was not approved by the Immigration
and Naturalization Service thirty (30)
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days prior to arrival will be liable for
extra compensation paid, under 8 U.S.C.
1353b, to immigration officers when
inspections of the passengers and crews
are performed between the hours of 5
p-m. and 8 a.m. The Service shall
provide required immigration services,
at no expense to airlines or its
passengers (except those fees imposed
by 8 CFR part 286), to those passengers
arriving on scheduled U.S. flights at
immigration serviced airports and other
ports of entry.

{b) Recovery of administrative
overhead and Social Security Tax on
reimbursable inspection services. In
computing extra com{)ensation bills, a
rate of 25 percent will be applied to the
extra compensation paid to immigration
officers performing inspections for
arriving trains and vessels to recover the
cost of administrative overhead
associated with the inspection services.
An additional six percent will be
applied to the extra compensation to
recover the Service's contribution for
social security tax for arriving aircraft,
trains, and vessels.

Dated: November 17, 1992.
Gene McNary,

Commissioner, Inmigration and
Naturalization Service.

{FR Doc. 92-30964 Filed 12-21-92; 8:45 am)
BILUNG CODE 4410-01-M

DEPARTMENT OF THE TREASURY

Office of the Comptroller of the
Currency

12CFR Part9
[Docket No. 82-26)

Fiduciary Powers of Natlonal Banks
and Coliective Investment Funds

AGENCY: Comptroller of the Currency,
Treasury.

ACTION: Notice of proposed rulemaking.

SUMMARY: The Office of the Comptroller
of the Currency (*OCC") is proposing to
amend its regulations governing the
exercise of fiduciary powers by national
banks. The intent of this amendment is
to clarify the requirement at 12 CFR
9.18{b}(6), consistent with the long
established interpretation of the OCC,
that all in-kind distributions of
collective investment fund assets must
be made on a ratable basis. This action
is necessary in light of a recent Federal
district court decision that has called
into question the clarity of this current.
requirement. :
DATES: Written comments must be
submitted on or before February 22,
1993.

" ADDRESSES: Comments should be

directed to: Communications Division,
gth Floor, 250 E Street SW.,
Washington, DC 20219; Attention:
Karen Carter; Docket No. 92-26.
Comments will be available for public
inspection and photocopying at the
same location.

FOR FURTHER INFORMATION CONTACT:
Dean E. Miller, Senior Adviser,
Fiduciary Activities, (202) 874—4810;
Donald W. Lamson, Assistant Director,
Securities, Investments, and Fiduciary
Practices Division, (202) 874-5210;
Office of the Comptroller of the
Currency.

SUPPLEMENTARY INFORMATION: The OCC
is proposing to amend 12 CFR 9.18,1
which governs the administration of
collective investment funds 2 by
national banks.3

Background

Collective investment funds held by
nationa)l banks as trustee or otherwise
consist of assets of retirement, pension,
profit-sharing, stock bonus or other
trusts exempt from taxation under the
IRC. A trustee acting pursuant to a
declaration of trust invests collective
investment fund assets for the benefit of
participants in liquid and illiquid
assets. liliquid assets can include real
estate and other assets that are not
readily marketable. Participants in
collective investment funds own a pro
rata interest in each asset held by the
fund, thus gaining the benefit of
investment diversification. Twelve CFR
9.18(b)(3) provides that the interests of
all participants “* -* * ghall be on the
basis of a proportionate interest in all
the assets,”

* The OCC previously issued a separate notice of
proposed rulemaking concerning the fiduciary
activities of national banks and collective
investment funds. Docket No. 80-3, 55 FR 4184
(February 7, 1990) (covering several provisions of
12 CFR 9.18). Although the comment period for
Docket No. 803 has closed, the OCC has not yet
taken action concerning that pro . This
rulemaking proposal is unrelated to and does not
purport to affect Docket No. 90-3.

2The term “collective investment fund” is used
throughout this preamble to denote both common
trust funds for private trusts and collective trusts for
pension, profit-sharing, and other tax-exempt
accounts. The latter collective trusts, also referred
to as “employee benefit funds”, are established
under the authority of 12 CFR 9.18{(a}(2). Accounts
eligible for commingling in employee benefit funds
may, if held in trust, alternatively be commingled
with private trusts in 8 common trust fund. See 12
CFR 9.18()(2).

3 This proposal would also affect collective
investment activities undertaken by federally-
chartered savings and loan associations, under
existing regulations of the Office of Thrift
Supervision (“OTS"). Similarly, the proposal would
affect state-chartered banks, since common trusts
funds of state-chartered banks qualifying for tax-
exsmpt status are required by section 584 of the
International Revenue Code of 1986, as amended
(“IRC"), to comport with 12 CFR 9.18.

Distributions from collective
investment funds are governed in part
by 12 CFR 9.18(b)(6). That section
allows fund distributions to be made
“* * *in cash or ratably in kind, or
partly in cash and partly in kind.” The
OCC has interpreted this provision to
require that all types of distributions
must be made ratably, whether all in
kind or partly in kind, to give effect to
the requirement that participants’ pro
rata interests in the trust corpus shall
reflect a proportionate interest in all the
fund assets. -

Current § 9.18(b)(6) was adopted in
1963. Previously, the regulation allowed
distributions to be made ** * * in cash
or ratably in kind, or partly in cash and
partly ratably in kind.” The word
“rata{ly" in the second clause was
redundant. In 1863 the OCC deleted this
word. 28 FR 3309 (Apr. 5, 1963). The
word “partly” in the second cleuse _
could be mistakenly read to modify the
word ‘“ratably.” The second clause then
could be misinterpreted to mean that
some portion of an in-kind distribution
must be made ratably and some portion
of the in-kind distribution need not be
made ratably, Although the OCC

" changed the language of § 9.18(b)(6) in

this manner, its interpretation of the
ratability requirement for total and
partial in-kind distributions has
remained constant throughout this
period.

A recent decision of the United States
District Court for the Northern District
of Illinois has called into question the
clarity of § 9.18(b)(6). In First National
Bank of Chicago v. Robert L. Clarke and
the Office of the Comptroller of the
Currency, Civil Action No. 90-C-5963,
the district court held that § 9.18(b)(6)
did not require the in-kind portion of
combined cash and in-kind
distributions to be made on a ratable
basis. As a result, participants in
collective investment funds holding real
estate or other illiquid assets could
receive in-kind distributions of whole
real estate parcels and other illiquid
assets scattered throughout the country,
rather than distributions of cash and

_other instruments reflecting their

proportionate interests in the entire
asset base of the fund.

This decision was overturned by the
U.S. Court of Appeals for the Seventh
Circuit. First National Bank of Chicago
v. Robert L. Clarke and the Office of the
Comptroller of the Currency, 956 F.2d
1360 (7th Cir. 1992) In turn, the U.S.
Supreme Court has declined to review
this case on appeal by denying
certiorari. uU.s.’ {October 5,
1992). Although the Comptroller’s
longstanding interpretation of this
regulation was upheld, this litigation
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has demonstrated that it is appropriate  being distributed to and held by PART 9—FIDUCIARY POWERS OF
to clarify the provision to prevent multiple owners. The OCC also is aware NATIONAL BANKS AND COLLECTIVE

further confusion,

Should the district court's decision be
adapted in subsequent litigation,
situations could arise where trustees
could evade the ratability requirement
of § 9.18(b){6) by combining a minimal
amount of cash with in-kind
distributions of fund assets. The OCC
believes that a distribution of
unmarketable stock or real estate to a .
participant conflicts with the
§9.18(b)(3) requirement that

articipants share on a proportionate

asis in the assets of a fund. Nonratable
in-kind distributions made in reliance
on the court's reading of §9.18(b}(6)
may create hardships on participants
who are not prepared to manage or sell
real estate or other distributed assets.
Non-ratable in-kind distributions would
defeat the goal of diversification that
participation in a collective investment
fund is intended to achieve.

Distributions to participants of
illiquid or unmarketable assets, such as
parcels of real estate, which by their
very nature are unique, can lead to
instances where participants’
distributions could appreciate or
depreciate at markedly different rates. In
such cases, some participants who
believe they are harmed by the type and
manner of distributions might sue the
trustee. Clarification of the requirement
in § 9.18(b)(6) that all in-kind
distributions must be made ratably
would help insure that all fund
participants share proportionately in
fund assets. :

Proposal

The OCC is proposing to revise
§9.18(b)(6) to clarify that all in-kind
distributions of fund assets, including
those that are combined with cash
distributions, must be mede on a ratable
basis. This proposal is consistent with
the OCC's long-held interpretation that
distributions of fund assets limited
solely to in-kind assets, rather than
cash, be made on a ratable basis.¢

The OCC is aware that the ratability
requirement can result in a property

¢The OCC for nearly thirty years has interpreted
the current language of § 9.18(b)(8) governing
combined in-kind and cash distributions in this
manner. For example the OCC stated in lstter
(unpublished) of April 1, 1986:

Units of participation in a collective investment
fund are based upon a proportionate interest in all
the assets of the Fund . . . If there is insufficient
cash and liquid assets to satisfy all withdrawals, the
available cash and/or assets should be distributed
to withdrawing accounts based upon their
proportionate interest in such cash and/or assets.

Therefore, any distributions made as of March 31
- should be made on a pro rata basis in accardance
with 12 CFR 9.18.

that multiple ownership of real property .
or other illiquid assets can adversely
affect a property’s marketability. The
OCC believes, however, that this effect
is outweighed by the requirement that
all participants must share
proportionately in fund assets.
Moreover, the potentially adverse effect
of multiple ownership is one with
which trustees have been confronted for
nearly thirty years. Thus, this proposal
does not increase the burden that
trustees face when required to dispose
of assets with limited marketability.
The OCC believes that this proposal is
necessary to prevent a trustee from
making an in-kind distribution rather
than devoting the effort necessary to
manage properly the properties and
other illiquid assets with which it has
been entrusted for the benefit of fund -
participants. As a matter of prudence,
trustees traditionally have disposed of -
assets with limited marketability rather
than make in-kind distributions. This
proposal merely requires trustees to
continue observing this practice.

Comment

In connection with this proposal, the
OCC requests comments from any
interested party.

Executive Order 12291

It has been determined that this
document is not a major regulation as
defined in E.O. 12291 and a regulatory
impact analysis is not required. This
proposal clarifies an OCC regulation and
merely requires trustees to continue
observing a long-established practice.

Regulatory Flexibility Act

Pursuant to the requirements of the
Regulatory Flexibility Act (Pub. L. No.
96-354-94 Stat. 1164, 5 U.S.C. 601~
612), it is certified that the proposed
amendments, if adopted, will not have
a significant economic impact on a
substantial number of small entities.
The effect of this proposal is minimal.
This proposal clarifies an OCC
regulation and mersly requires trustees,
regardless of size, to continue observing
& long-established practice.

Lists of Subjects in 12 CFR Part 8
Collective investment funds, Estates,
Fiduciary powers, Investments, National

banks, Reporting and recordkeeping
requirements, Trusts and trustees.
Authority and Issuance

For the reasons set out in the
preamble, part 9 of chapter I of title 12

of the Code of Federal Regulations is
proposed to be amended as follows:

INVESTMENT FUNDS

1. The suthority citation for 12 CFR
part 9 is revised to read as follows:
Authority: 12 U.S.C. 92a, 93, and 481.

2. Section 9.18 is amended by revising
paragraph (b}{6) to read as follows:

§9.18 Collective investment.

* * » * ~
by* * * '
(6) When participations are

withdrawn from a collective investment
fund, distributions may be mede in cash
or ratably in kind, or partly in cash and
partly in kind on a ratable basis:
Provided, That all distributions as of
any one valuation date shall be made on
the same basis.
» » ~ » L]

Dated: November 4, 1992,
Stephen R. Steinbrink,
Acting Comptroller of the Currency.
[FR Doc. 92-30937 Filed 12-21-92; 8:45 am}
BILLING CODE 4810-33-M

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 39
[Docket No. 92-NM-44-AD]

Airworthiness Directlves; Airbus
Industrie Model A300-600 Series
Airplanes '

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Supplemental notice of
proposed rulemaking; reopening of
comment period.

SUMMARY: This document revises an
earlier proposed airworthiness directive
(AD), applicable to all Airbus Industrie
Model A300-600 series airplanes, that
would have required repetitive high
frequency eddy current (HFEC)
inspections to detect cracks in the
center spar sealing angles adjacent to
the pylon rear attachment, cold work,
and replacement of any cracked parts.
That proposal was prompted by reports
of cracks in the vertical web of the
center spar sealing angles of the wing.
This action revises the proposed rule by
reducing the compliance time for the
initial HFEC inspection for certain
airplanes; extending the grace period for;
the initial HFEC inspection for certain
airplanes; and adding inspections of the
adjacent butt strap and skin panel, and
repair, if necessary. The actions
specified by this proposed AD are
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intended to prevent crack formation in
the sealing angles; such cracks could
rupture and lead to subsequent crack
formation in the bottom skin of the
wing, resulting in reduced structural
integrity of the center spar section.
DATES: Comments must be received by
February 2, 1993.

ADDRESSES: Submit comments in
triplicate to the Federal Aviation
Administration (FAA), Transport
Airplane Directorate, ANM-103,
Attention: Rules Docket No. 92-NM-
44-AD, 1601 Lind Avenus, SW.,
Renton, Washington 98055-4058.
Comments may be inspected at this
location between 9 a.m. and 3 p.m.,
Monday through Friday, except Federal
holidays. -

The service information referenced in
the proposed rule may be obtained from
Airbus Industrie, Airbus Support
Division, Avenue Didier Daurat, 31700
Blagnac, France. This information may
be examined at the FAA, Transport
Airplane Directorate, 1601 Lind
Avenue, SW., Renton, Washington.
FOR FURTHER INFORMATION CONTACT: Mr.
Greg Holt, Aerospace Engineer,
Standardization Branch, ANM-113,
FAA, Transport Airplane Directorate,
1601 Lind Avenue, SW., Renton,

- Washington 98055-4056; telephone
(206) 227-2140; fax (206) 227-1320.

SUPPLEMENTARY INFORMATION:

Comments Invited

Interested persons are invited to
participate in the making of the
proposed rule by submitting such
written data, views, or arguments as
they may desire, Communications shall
identify the Rules Docket number and
be submitted in triplicate to the address
specified above. All communications
received on or before the closing date
for comments, specified ebove, will be
considered before taking action on the
proposed rule. The proposals contained
in this notice may be changed in light
of the comments received.

Comments are specifically invited on
the overall regulatory, economic,
environmental, and energy aspects of
the proposed rule. All comments
submitted will be available, both before
and after the closing date for comments,
in the Rules Docket for examination by
interested persons. A report
summarizing each FAA-public contact
concerned with the substance of this
proposal will be filed in the Rules
Docket.

Commenters wishing the FAA to
acknowledge receipt of their comments
submitted in response to this notice
must submit a self-addressed, stamped
postcard on which the following

statement is made: “Comments to
Docket Number 82-NM-44-AD.” The
postcard will be date stamped and
returned to the commenter.

Availability of NPRMs

Any gerson may obtain a copy of this
NPRM by submitting a request to the
FAA, Transport Airplane Directorate,

ANM-103, Attention: Rules Docket No.
92-NM-44-AD, 1601 Lind Avenus,

. SW., Renton, Washington 98055-4056.

Discussion

A proposal to amend part 39 of the
Federal Aviation Regulations to add an
airworthiness directive (AD), applicable
to all Airbus Industrie Model A300-600
series airplanes, was published as a
notice of proposed rufemaking {NPRM)
in the Fe(feral Register on May 1, 1992
(57 FR 18840). That NPRM would have
required repetitive high frequency eddy
current (HFEC) inspections to detect
cracks in the center spar sealing angles
adjacent to the pylon rear attachment,
cold work, and replacement of any
cracked parts, That NPRM was
prompted by reports of cracks in the
vertical web of the center spar sealing
angles of the wing. That condition, if
not corrected, could result in crack
formation in the sealing angles; such
cracks could rupture and lead to

- subsequent crack formation in the

bottom skin of the wing, resulting in
reduced structural integrity of the center
spar section.

Since the issuance of that NPRM, two
commenters request that the compliance
time for the initial HFEC inspection be
reduced from the proposed 14,000
landings to 12,000 landings, except for
those airplanes that have already
exceeded 12,000 landings, in order to
comply with the provisions of Airbus
Industrie Service Bulletin No. A300-57~
6027, dated October 8, 1991. The FAA
concurs with this request. The FAA has
determined that the compliance time for
the initial inspection of tge center spar
sealing angles adjacent to Rib 8 must be
reduced in order to ensurse that (1)
fatigue cracks are found, (2) the pair of
sealing angles on the affected wing are
replaced, and (3) the attachment holes
are cold worked, prior to any significant
reduction in the structural integrity of
the center spar section. Paragraph {a) of
this Supplemental NPRM has been
changed to reflect the revised
compliance time.

The manufacturer has provided
additional crack growth data which -
substantiate an increase in the grace
period currently proposed from 500
landings to 2,000 landings for airplanes
that have accumulated fewer than
14,000 total landings. The FAA has

evealuated this date and hes determined
that the increass in certain grace
periods, as recommended by the
manufacturer, may be made without
adversely affecting safety. Paragraph (a)
of this Supplemental NPRM has been
changed accordingly.

The Air Transport Association (ATA)
of America, on behalf of one of its
members, requests that the repetitive
inspection intervals be extended from
the proposed 6,000 landings to 15,000
landings for airplanes that have already
been modified in accordancs with
Airbus Repair Drewing R571-40588,
since the referenced Airbus Service
Bulletin contains this provision. The
FAA concurs partially. The

' manufacturer has provided additional

crack growth data substantiating that,
for those airplanes that have been
modified in accordance with Airbus
Repair Drawing R571-40588, the initial
inspection should be performed within
15,000 landings after accomplishment of
the modification. The FAA has
evaluated this data and has determined
that the increasae in the initial inspection
interval for airplanes already modified
in accordance with the Airbus repair
drawing, as recommended by the
manufacturer, may be made without
adversely affecting safety. Therefore, the
FAA now considers that 15,000
landings for the recommended initial
inspection interval, followed by
repetitive inspections at intervals of
6,000 landings thereafter, is warranted
for those airplanes that have already
been modified in accordance with the
referenced Airbus repair drawing.
Accordingly, paragraph (b) has been
added to this Supplemental NPRM.
Since issuance of the proposal, the
FAA has determined that if any sealing
angle is found to be cracked through
entirely, additional inspections must be
performed, prior to further flight, to
detect cracks in the adjacent butt strap
and skin panel. If any cracks are found
in the adjacent butt strap and skin ’
panel, they must be repaired, prior to
further flight, in accordance with Airbus
Repair Drawing R571-40589.
Accordingly, paragraph (d) has been
added to this Supplemental NPRM.
Also since issuance of the proposal,
the FAA has determined that an
unnecessary reporting requirement was

- included in paragraph (c) of the notice.

The reporting requirement has been
omitted from this Supplemental NPRM.

Since these changes expand the scope
of the originally proposed rule, the FAA
has determined that it is necessary to
reopen the comment period to provide
additional opportunity for public
comment,
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The FAA estimates that 30 airplanes
of U.S. registry would be affected by this
proposed AD, that it would take
approximately 12 work hours per
airplane to accomplish the proposed
actions, and that the average labor rate
is $55 per work hour, Based on these
figures, the total cost impact of the
proposed AD on U.S. operators is
estimated to be $19,800, or $660 per
airplane. This total cost figure assumes
that no operator has yet accomplished
the proposed requirements of this AD
action.

The regulations proposed herein
would not have substantial direct effects
on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. Therefors,
in accordance with Executive Order
12612, it is determined that this
proposal would not have sufficient
federalism implications to warrant the
preparation of a Federalism Assessment.

For the reasons discussed above, 1
certify that this proposed regulation (1)
is not a ‘‘major rule' under Executive
Order 12291; (2) is not a “significant
rule” under the DOT Regulatory Policies
and Procedures (44 FR 11034, February
26, 1979); and (3) if promulgated, will
not have a significant economic impact,
positive or negative, on a substantial
number of small entities under the
criteria of the Regulatory Flexibility Act.
A copy of the draft regulatory evaluation
prepared for this action is contained in
the Rules Docket. A copy of it may be
obtained by contacting the Rules Docket
at the location provided under the
caption ‘‘ADDRESSES.”

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

The Proposed Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration proposes to amend 14
CFR part 39 of the Federal Aviation
Regulations as follows:

PART 39—AIRWORTHINESS
DIRECTIVES -

1. The authority citation for part 39
continues to read as follows:
Autherity: 49 U.S.C. App. 1354(a), 1421

and 1423; 49 U.S.C. 106(g); and 14 CFR
11.89.

§39.13 [Amendad)

2. Section 39.13 is amended by ,
adding the following new airworthiness
directive:

Airbus Industrie: Docket 92-NM—44-AD.

Applicability: All Model A300-600 series

. airplanes, certificated in any category.

Compliance: Required es indicated, unless
accomplished previously.

To prevent reduced structural integrity of
the center spar section of the wing,
accomplish the following:

(8} Perform a high frequency eddy current
(HFEC) inspection to detect cracks in the
center spar sealing angles adjacent to Rib 8,
in accordance with Airbus Industrie Service
Bulletin No. A300-57-6027, dated October 8,
1991, at the times specified in paragraph
(a)(1), (a)(2), or (a}{(3) of this AD, as
applicable:

(1) For airplanes that have accumulated
less than 12,000 total landings as of the
effective date of this AD: Prior to the
accumulation of 12,000 total landings or
within 2,000 landings after the effective date
of this AD, whichever occurs later; and
thereafter at intervals not to exceed 6,000
landings.

(2) For airplanes that have accumulated
12,000 total landings or more, but less than
14,000 total landings as of the effective date
of this AD: Prior to the accumulation of
14,000 total landings or within 2,000
landings after the effective date of this AD,
whichever occurs later; and thereafter at
intervals not to exceed 6,000 landings.

(3) For airplanes that have accumulated
14,000 total landings or more as of the

. effective date of this AD: Prior to the

accumulation of 500 landings after the
effective date of this AD; and thereafter at
intervals not to exceed 6,000 landings.

(b) Fox;thosa airplanes on which the
modification described in Airbus Repair
Drawing R571-40588 has been
accomplished: Prior to the accumulation of
15,000 landings after accomplishing the
modification, or within 500 landings after the
effective date of this AD, whichever occurs
later; and thereafter at intervals not to exceed
6,000 landings, perform a HFEC inspection to
detect cracks in the center spar sealing angles
adjacent to Rib 8, in accordance with Airbus
Industrie Service Bulletin No. A300-57-

. 6027, dated October 8, 1991. -

(c) if any crack is found in the center spar
sealing angles, including cracking entirely
through the sealing angle, as a resuit of the
inspections required by paragraph (a), (b), or
(d) of this AD, prior to further flight, replace
the pair of sealing angles on the affected wing
and cold work the attachment holes, in
accordance with Airbus Industrie Service
Bulletin No. A300-57-6027, dated October 8,
1991; and perform the repstitive inspections
required by paragraph (b) of this AD.

(d) If any sealing angle is found to be
cracked through entirely as a result of the
inspections required by paragraph (a) or (b)
of this AD, prior to further flight, perform
additional inspections to detect cracks in the
adjacent butt strap and skin panel, in
accordance with paragraph 2.B.(5) of Airbus
Industrie Service Bulletin No. A300-57— .
6027, dated October 8, 1991, If any crack is

found in the adjacent butt strap and skin
panel, prior to further flight, repair it in’
accordance with Airbus Repair Drawing.

. R571-40589.

(e} An alternative method of compliance or
adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager,
Standardization Branch, ANM-113, FAA,
Transport Airplane Directorate. Operators
shall submit their requests through an
appropriate FAA Principal Maintenance
Inspector, who may add comments and then
send it to the Manager, Standardization
Branch, ANM-113.

Note: Information concerning the existence
of approved alternative methods of
compliance with this AD, if any, may be
obtained from the Standardization Branch,
ANM-113,

(f) Special flight permits may be issued in
accordance with FAR 21.197 and 21.199 to
operate the airplane to a location where the
requirements of this AD can be
accomplished.

Issued in Renton, Washington, on
December 16, 1992,

Bill R. Boxwell,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 92-31033 Filed 12-21-92; 8:45 am]
BILLING CODE 4910-13-M

14 CFR Part 39
[Docket No. 92-NM-189-AD]

Airworthiness Directives; British
Aerospace Model ATP Series Airplanes

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: This document proposes the
adoption of a new airworthiness
directive (AD) that is applicable to
certain British Aerospace Model ATP
series airplanes. This proposal would
require a one-time visual inspection to
ensure that the bolt and nut assemblies
on the flanged-coupling assembly on the
right flap gearbox drive have split pins
installed, and if split pins are missing,
repetitive check tightening of the bolts
until split pins are installed. This
proposal is prompted by reports that
during production, split pins mey have
been omitted from the bolt and nut
assemblies on the flanged-coupling
assembly. The actions specified by the
proposed AD are intended to prevent
possible loss of integrity and security of
the flap drive system.

DATES: Comments must be received by
February 18, 1993.

ADDRESSES: Submit comments in
triplicate to the Federal Aviation
Administration (FAA), Transport
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Airplane Directorate, ANM~103,
Attention: Rules Docket No. 82-NM-
189-AD, 1601 Lind Avenue, SW.,
Renton, Washington 880554056,
Comments may be inspected at this
location between 9 a.m. and 3 p.m.,
Monday through Friday, except Federal
holidays.

The service information refersnced in
the proposed rule may be obtained from
British Aerospace, PLC, Librarian for
Service Bulletins, P.O, Box 17414,
Dulles International Airport,
Washington, DC 20041-0414. This
information may be examined at the
FAA, Transport Airplane Directorate,
1601 Lind Avenue, SW., Renton,
Washington. )

FOR FURTHER INFORMATION CONTACT: Mr.
William Schroeder, Standardization
Branch, ANM-113, Transport Airplane
Directorate, FAA, 1601 Lind Avenue,
SW., Renton, Washington 98055-4056;
telephone (206) 227-2148; fax {206)
227-1320.

SUPPLEMENTARY INFORMATION:
Comments Invited

Interested persons are invited to
participate in the making of the
proposed rule by submitting such
written data, views, or-arguments as
they may desire. Communications shall
identify the Rules Docket number and
be submitted in triplicate to the address
specified above. All communications
received on or before the closing date
for comments, specified above, will be
considered before taking action on the
proposed ruls. The proposals contained
in this notice may be changed in light
of the comments received.

Comments are specifically invited on
the overall regulatory, economic,
environmental, and energy aspects of
the proposed rule. All comments
submitted will be available, both before
and after the closing date for comments,
in the Rules Docket for examination by
interested persons. A report
summarizing each FAA-public contact
concerned with the substance of this
. proposal will be filed in the Rules
Docket.

Commenters wishing the FAA to

. acknowledge receipt of their comments -

submitted in response to this notice
must submit a self-addressed, stamped
postcard on which the following
staternent is made: “Comments to
Docket Number 92-NM-189-AD.” The
postcard will be date stamped and -
returned to the commenter.

Availability of NPRMs ,
Any gerson may obtain a copy of this
- NPRM by submitting a request to the
FAA, Transport Airplane Directorate,

ANM-103, Attention: Rules Docket No.
92-NM-189-AD, 1601 Lind Avenus,
SW., Renton, Washington 88055—4058.
Discussion

The Civil Aviation Authority {CAA),
which is the airworthiness authority for
the United Kingdom, recantly notified
the FAA that an unsafe condition may
exist on certain British Aerospace
Model ATP series airplanes. The CAA
advises that during preduction of these
airplanes, split pins may have been -
omitted from the bolts and self-locking
nuts installed on the splined flanged-
coupling assembly of the primary drive
torque tube located at station 0 on the
right flap gearbox drive. This condition,
if not corrected, could result in possible
loss of integrity and security of the flap
drive system.

British Aerospace has issued Service
Bulletin ATP-27-55, dated August 14,
1992, which describes procedures for a
one-time visual inspection to ensure
that each of the four bolt and nut
assemblies on the flanged-eoupling
assembly have split pins installed, and
if split pins are missing, repetitive check
tightenin§ of the bolts unti sglit pins
are installied. The CAA classified this
service bulletin as mandatory.

This airplane model is manufactured
in the United Kingdom and is type
certificated for operation in the United
States under the provisions of § 21.29 of
the Federal Aviation Regulations and
the applicable bilateral airworthiness
agreement. Pursuant to this bilateral
airworthiness agreement, the CAA has

kept the FAA informed of the situation - ‘

described above. The FAA has
examined the findings of the CAA,

- reviswed all available information, and

determined that AD action is necessary
for products of this type design that are
certificated for operation in the United
States.

Since an unsafe condition has been
identified that is likely to exist or .
develop on other airplanes of the same
type design registered in the United
States, the proposed AD would require

- a one-time visual inspection to ensuré

that the bolt and nut assemblies cn the
flanged-coupling assembly have split
pins installed, and if split pins are
missing, repetitive check tightening of .
the bolts until split pins are installed.

* The actions would be required to be

accomplished in accordance with the
service bulletin described previously.
The FAA estimates that 10 airplanes

of U.S. registry would be affected by this
proposed AD, that it would take
approximately 0.5 work hour per
airplane to accomplish the proposed
actions,-and that the average lagor'rate

. i8 $55 per work hour. The FAA has

confirmed that split pins have been
installed in the bolt and nut assemblies
on the flanged-coupling assembly on all
10 airplanes cf U.S. registry. Based on
these figures, there will be no cost
impact of the proposed AD on U.S.
operators. .

The regulations proposed herein
would not have substantial direct effects-
on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. Therefore,
in accordance with Executive Order

- 12612, it is determined that this

roposal would not have sufficient
ederalism implications to warrant the
preparation of a Federalism Assessment.

For the reasons discussed above, I
certify that this proposed regulation (1)
is not a *major rule’’ under Executive
Order 12291; (2) is not a “significant
rule” under the DOT Regulatory Policies
and Procedures (44 FR 11034, February
28, 1979); and (3) if promulgated, will
not have a significant economic impact,
positive or negative, on a substantial
number of small entities under the
criteria of the Ragulator{ Flexibility Act.
A copy of the draft regulatory evaluation
prepared for this action is contained in
the Rules Docket. A copy of it may be
obtained by contacting the Rules Docket
at the location provided under the
caption ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transpontation, Aircraft, Aviation
safety, Safety.

The Proposed Amendment

“Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration proposes to amend 14
CFR part 39 of the Federal Aviation
Regulations as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. App. 1354(a), 1421 -
and 1423; 49 U.S.C. 106(g): and 14 CFR
11.89.

§398.13 [Amended]

2. Section 39.13 is amended by
adding the following new airworthiness
directive: s
British Aerospace: Docket 92-NM-189-AD,

Applicability: Model ATP series airplanes;
serial numbers 2001 through 2049, inclusive;

" certificated in any category.

Compliance: Required as indicated, unless
accomplished previously.
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To prevent possible loss of integrity and
security of the flap drive system. accomplish
the following:

(8) Within 14 days after the effective date
of this AD, perform a one-time visual
inspection of the primary flap drive torque
tubes to ensure that the four bolt and nut
assemblies on the splined flanged-coupling
assembly on the right gearbox drive at station
0 have split pins installed, in accordance
with British Aerospace Service Bulletin

. ATP-27-55, dated August 14, 1892.

(1) If split pins are installed, no further
action is o

(2} If any split pm is missing, accomplish
the requirements of both pamgraphs (a)(2)(1)
and (a)(2)(ii) of this AD:

(i) Prior to further flight, check tighten each
of the four bolts to 8 to 10 foot pounds
torque. Repeat this check tightening
thereafter at intervals not to exceed 14 days.

(ii) Within 8 months efter the effective date
of this AD, install split pins in the bolt and
nut assemblies in accordance with British
Aerospace Service Bulletin ATP-27-55,
dated August 14, 1992. Installation of these
split pins constitutes terminating action for
the inspections and check tightening

uirements of this paragraph.

(b) Installation of split pins in the bolt and
nut assemblies in accordance with British
Asrospace Service Bulletin ATP-27-55,
dated August 14, 1892, constitutes
terminating action for the requirements of
paragraph {a) of this AD.

(c) An alternative method of compliance or
adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager,
Standardization Branch, ANM~113. -
Operators shall submit their requests through
an appropriate FAA Principal Maintenance
Inspector, who may add comments and then
send it to-the Manager, ANM—-113.

Note: Information concerning the existence
of approved alternative methods of
compliance with this AD, if any, may be
obtained from the Stendardization Branch,
ANM-113,

(d) Special flight permits may be issued in
accordance with FAR 21.197 and 21.199 to
operate the airplane to a location where the
requirements of this AD can be
accomplished.

Issued in Renton, Washington, on
December 16, 1992.

Bill R. Boxwell,

Acting Manager, Transport Airplane

Directorate, Aircraft Certification Service.

[FR Doc. 92-31032 Filed 12-21-82; 8:45 am)
_ BILLING CODE 4010-13-M

14 CFR Part 39

[Docket No. 92-NM;-180—AD]
Alrworthiness Directives; Fokker
Model F28 Mark 0100 Serles Airplanes

AGENCY: Federal Aviation
Administration, DOT. ‘
ACTION: Notice of proposed rulemaking

SUMMARY: This document proposes the .
adoption of a new airw ess
directive (AD) that is applicable to
certain Fokker Model F28 Mark 0100
series airplanes. This propasal would
require inspection of &e end-cap of the
horizontal stabilizer dual actuator servo
valve manifold to detect moisture, and
removal of moisture, if nec ; and
modification of the end-cap of 0 servo
valve of the horizontal stabilizer
hydraulic actuator. This proposal is
prompted by reports of water ingression
in the end-cap of the dual actuator servo
valve manifold. The actions specified by
the proposed AD are intended to
prevent jamming of the servo and to
ansure that the stabilizer can be
repositioned after an uncommanded
trim movement.

DATES: Comments must be recsived by

February 18, 1993.

ADDRESSES: Submit comments in
triplicate to the Federal Aviation
Administration (FAA), Transport
Airplane Directorate, ANM-103,
Attention: Rules Docket No. 92-NM~
180-AD, 1601 Lind Avenue, SW.,
Renton, Washington 98055—4056.
Comments may be inspected at this
location between 9 a.m. and 3 p.m.,
Monday through Friday, except Federal
holidays.
The service information referenced in
o proposed rule may be obtained from
er Aircraft USA, Inc., 1199 North
Faxrfax Street, Alexandria, Virginia -
22314. This information may be
examined at the FAA, Transport
Airplane Directorate, 1601 Lind
Avenue, SW., Renton, Washington.
FOR FURTHER INFORMATION CONTACT:
Mark Quam, Aerospace Engineer,
Standardization Branch, ANM-113,
FAA, Transport Airplane Directorate,
1601 Lind Avenue, SW., Renton,
Washington 98055—4056; telephane
(206) 227-2145; fax (206) 227-1320.

SUPPLEMENTARY INFORMATION:
Comments Invited

Interested persons are invited to
participate in the making of the
proposed rule by submitting such
written data, views, or arguments as.
they may desire. Communications shall
identify the Rules Docket number and

- be submitted in triplicate to the address

specified above. All communications
received on or before the closing date
for comments, specified above, will be.
considered before taking action on the
proposed rule, The proposals contained
in this notice may be changed in tht
of the comments received.

-Comments are-specifically invited on
the overall regulatory, economic, -

-environmental, and energy aspects of

the proposed rule. All comments
submitted will be available, both before
and after the closing date for comments,
in the Rules Docket for examination by
interested persons. A report
summarizing each FAA-public contact
concerned with the substance of this
proposal will be filed in the Rules
Docket.

Commenters wishing the FAA to
acknowledge receipt of their comments
submitted in response to this notice
must submit & self-addressed, stamped
postcard on which the following
statement is. made: “Comments to
Docket Number 92-NM-180-AD.” The
postcard will be date stamped and
returned to the commenter.

Availability of NPRMs

Any person may obtain a copy of this
NPRM by submitting a request to the
FAA, Transport Airplane Directorate,
ANM-103, Attention: Rules Docket No.

92-NM-180-AD, 1601 Lind Avenue,
SW., Renton, Washington 98055-4056.

Discussion
The Rijksluchtvaartdienst (RLD},
which is the airworthiness authority for

- the Netherlands, recently notified the

FAA that an unsafe condition may exist
on certain Fokker Model F28 Mark 0100
series airplanes. The RLD advises that a
small number of Model F28 Mark 0100
series airplane operators have reported
that the manual stabilizer trim jammed
and “STAB 1" and *“2 FAULT"
messages were displayed on the Multi
Function Display Unit (MFDU) and the

- averhead panel. Investigation showed

that this may have been caused by water
collecting inside the end-cap of the
servo valve, which subsequently froze
and restricted the servo valve. However,
in these incidents, stabilizer control was
still possible with the use of the
alternate electrical trim control.

In another incident, a significant nose
down pitch accurred with the crew
exerting pressure on the control column,
after the “STAB 1” and “2 FAULT”
messages displayed on the MFDU and
the overhead panel. The crew reset the
stabilizer switch and engaged the
autopilot, which subsequently became

-disengaged. The stabilizer remained

jammed, despite the crew’s attempt to
use the manual trim and the alternate
electrical trim. The crew then received
subsequent “STAB 1" and “2 FAULT"
messages Using “'jammed-stabilizer”
procedures, the crew declared an
emergency and made an uneventful
landing. The cause of the failure.that
gee recipitated the nose down: trim has nut
n established. A jammed-servo, if not-

detected and-corrected,; could prohibit
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repositioning of the stabilizer after an
uncommanded trim movement.

Fokker has issued Service Bulletin
F100-27-029, dated January 29, 1991,
that describes procedures for inspection
of the end-cap of the horizontal -
stabilizer dual actuator servo valve
manifold to detect and remove moisture.
Fokker has also issued Service Bulletin
F100-27-032, dated September 20,
1991, that describes procedures for
modification of the end-cap of the servo
valve of the horizontal stabilizer
hydraulic actuator. This modification,
which prevents the buildup of water in
the end-cap, has been accomplished,
prior to delivery, on airplanes having
serial number 11357 and subsequent.
Fokker has issued Service Bulletin
Change Notification SBF100-27-032/01,
dated October 19, 1992, that corrects
part numbers referenced in that service
bulletin. The RLD classified the service
bulletins as mandatory and issued
Netherlands Airworthiness Directive
BLA 91015, Issue 2, in order to assure
the continued airworthiness of these
airplanes in the Netherlands.

his airplane model is manufactured
in the Netherlands and is type
certificated for operation in the United
States under the provisions of Section
21.29 of the Federal Aviation
Regulations and the applicable bilateral
airworthiness agreement. Pursuant to
this bilateral airworthiness agreement,
the RLD has kept the FAA informed of
the situation described above. The FAA
has examined the findings of the RLD,
reviewed all available information, and
determined that AD action is necessary
for products of this type design that are
certificated for operation in the United
States.

Since an unsafe condition has been’
identified that is likely to exist or
develop on other airplanes of the same
type design registered in the United
States, the proposed AD would require
inspection of the end-cap of the
horizontal stabilizer dual actuator servo
valve manifold to detect moisture, and
removal of moisturs, if necessary; and
modification of the end-cap of the servo
valve of the horizontal stebilizer
hydraulic actuator. The actions would
be required to be accomplished in
accordance with the service bulletins
described previously.

The FAA estimates that 41 airplanes
of U.S. registry would be affected by this
proposed AD, that it would take
approximately 38 work hours per
airplane to accomplish the proposed
actions, and that the average labor rate
is $55 per work hour. Required parts
would be provided to the operators at
no cost. Based on these figures, the total
cost impact of the proposed AD on U.S.

operators is estimated to be $85,690, or
$2,090 per airplane. The FAA has been
advised that the proposed requirements
of this AD action have already been
accomplished on 8 affected airplanes,
The regulations proposed herein

would not have substantial direct effects
on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. Therefore,
in accordance with Executive Order
12612, it is determined that this
proposal would not have sufficient
federalism implications to wamrant the
preparation of a Federalism Assessment.

- For the reasons discussed above, I
certify that this proposed ;%laﬁon (1)
is not a “‘major rule’’ under Executive
Order 12291; (2} is not a “significant
rule” under the DOT Regulatory Policies
and Procedures (44 FR 11034, February
26, 1979); and (3) if promulgated, will
not have a significant economic impact,
positive or negative, on a substantial
number of small entities under the
criteria of the Regulatory Flexibility Act.
A copy of the draft regulatory evaluation
prepared for this action is contained in
the Rules Docket. A copy of it may be
obtained by contacting the Rules Docket
at the location provided under the
Caption “ADDRESSES.”

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

The Proposed Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration propaoses to amend 14
CFR part 39 of the Federal Aviation
Regulations as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. App. 1354(a), 1421
and 1423; 49 U.S.C. 106(g): and 14 CFR
11.89. i

§39.13 [Amended])

2. Section 39.13 is amended by
adding the following new airworthiness
directive: .

Fokker: Docket 92-NM-180-AD.

Applicability: Model F28 Mark 0100
airplanes, serial numbers 11244 through
11356, inclusive; certificated in any category.

Compliance: Required as indicated, unless
accomplished previously. To prevent
jamming of the servo and to ensure that the
stabilizer can be repositioned after an
uncommanded trim movement, accomplish
the following:

(a) Within 460 hours time-in-service after
the effective date of this AD, unless
accomplished previously within the last
1,600 hours time-in-service, inspect the end-
cap of the horizontal stabilizer dual actuator
servo valve manifold to detect moisture in
accordance with Fokker Service Bulletin
F100-27-029, dated January 29, 1991. Prior
to further flight, remove any moisture found
in accordance with the service bulletin.

(b) Within 2,000 hours time-in-service or
one year after the effective date of this AD,
whichever occurs first, modify the end-cap of
the servo valve of the horizontal stabilizer
hydraulic actuator in accordance with Fokker
Service Bulletin F100-27-032, dated
September 20, 1991, as revised by Fokker
Service Bulletin Change Notification
SBF100-27-032/01, dated October 19, 1992.

(c) An alternative method of compliance or
adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager,
Standardization Branch, ANM-113, FAA,
Transport Airplane Directorate. Operators
shall submit their requests through an
appropriate FAA Principal Maintenance
Inspector, who may add comments and then
send it to the Manager, Standardization
Branch, ANM-113.

Note: Information concerning the existence
of approved alternative methods of
compliance with this AD, if any, may be. C
obtained from the Standardization Branch,

- ANM-113.

(d) Special flight permits may be issued in
accordance with FAR 21.197 and 21.199 to
operate the airplane to a location where the
requirements of this AD can be :

" accomplished.

Issued in Renton, Washington, on
December 16, 1992.

Bill R. Boxwell,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

{FR Doc. 92-31031 Filed 12-21-92; 8:45 am]
BILUNG CODE 4910-13-M

14 CFR Part 71
{Alrspace Docket No. 92-AEA-03]

Proposed Change of Operating Hours
for Control Zone; Hagerstown, MD

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Proposed rule; withdrawal.

SUMMARY: This action withdraws the
Notice of Proposed Rulemaking (NPRM)
published in the Federal Register on
August 5, 1992. The NPRM proposed to
change the operating hours of the
Hagerstown, MD, Control Zone to be
effective via a Notice to Airmen. The
NPRM is being withdrawn as a result of
another regulatory airspace action
which duplicates the purpose intended
in this proposal. .

DATES: The withdrawsl of the proposed
rule is effective on December 22, 1992.
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FOR FURTHER INFORMATION CONTACT: Mr,
Curtis L. Brewington, Designated
Airspace Specialist, System
Management:Branch, AEA-530, F.A.A.
Eastern Region, Fitzgerald Federal
Building #111, John F. Kennedy
International Airport, Jamaica, New
York 11430; telephane: (718) 553-0857.

SUPPLEMENTARY INFORMATION:
The Proposed Rule

On August 5, 1992 (57 FR 34531), a
Notice of Proposed Rulemaking wes
published in the Federal Register to
change the effective operating hours of
the Hagerstown, MD, Control Zone to
those established by a Notice to Airmen.
A separate rulemaking action under
-Airspace Reclassification, effective
October 15, 1992, has already made this
change. This proposal is therefore
unnecessary.

List of Subjects in 14 CFR Part 71

Aviation safety, Control zones,
Incorporation by reference.

Withdrawal of Proposed Rule

Accordingly, pursuant to the
authority delegated to me, Airspace
Docket No. 92-AEA-03, as published in
the Federal Register on August 5, 1992
(57 FR 34531), is hereby withdrawn.

Authority: 49 U.S.C. App. 1348(a), 1354(a), -

1510; E.O. 10854; 24 FR 9565, 3 CFR, 1959—
1963 Comp., p. 389; 49 U.S.C. 106(g); 14 CFR
11.69.

Issues in Jamaica, New York, on December
8, 1992,

Gary W. Tucker,

Manager, Air Traffic Division.

[FR Doc. 92-31003 Filed 12-21-92; 8:45 am]
BILLING CODE 4¢10~13-4

DEPARTMENT OF THE TREASURY
internal Revenue Service

26 CFR Part 1
[Fi-189-84)
RIN 1545-AH48

. Debt Instruments With Original Issue
Digscount; Imputed interest on Deferred
Payment Sales or Exchanges of
Property; Hearing

AGENCY: Internal Revenus Servics,
Treasury.

ACTION: Notice of public hearing on
proposed regulations.

SUMMARY: This document contains
notice of a public hearing on proposed
regulations relating to the tax treatment
of debt instruments with original issue
discount and the imputation of interest

on deferred payments under certain
contracts for the sale or exchange of
property.

DATES: The public hearing will be held
on Tuesday, February 186, 1993, :
beginning at 10 a.m. Requests to speak
and outlines of oral comments must be
received by Tuesday, January 26, 1993.

" ADDRESSES: The public hearing will be
held in the Commissioner’s Conference
Room, room 3313, Internal Revenue
Service Building, 1111 Constitution
Avenue NW., Washington, DC. Requests
to speak and outlines of oral comments
should be submitted to: Internal
Revenue Service, P.O. Box 7604, Ben
Franklin Station, Attn: CC:CORP:T'R,
(FI-189-84), room 5228, Washington,
DC 20044.

FOR FURTHER INFORMATION CONTACT:
Carol Savage of the Regulations Unit,
Assistant Chief Counsel (Corporate),
202-622-8452 or (202) 622-7180 (not
toll-free numbers).

SUPPLEMENTARY INFORMATION: The
subject of the public hearing is proposed
regulations under sections 483, 1271
through 1275 of the Internal Revenue
Code. The proposed regulations appear
elsewhere in this issue of the Federal
Register.

The rules of §601.601(a)(3) of the
**Statement of Procedural Rules’ (26
CFR part 601) shall apply with respect

to the public hearing. Persons who have

submitted written comments within the
time prescribed in the notice of
proposed rulemaking and who also
desire to present oral comments at the
hearing on the proposed regulations
should submit not later than Tuesday,
January 26, 1993, an outline of the oral
comments/testimony to be presented at
the hearing and the time they wish to
devote to each subject.

Each speaker {or group of speakers
representing a single entity) will be
limited to 10 minutes for an oral
presentation exclusive of the time
consumed by questions from the panel
for the government and answers to these
questions.

Because of controlled access
restrictions, attendees cannot be
permitted beyond the lobby of the
Internal Revenue Service Building until
9:45 a.m.

An agenda showing the scheduling of
the speakers will be made after outlines
are received from the persons testifying.
Copies of the agenda will be available
free of charge at the hearing.

By direction of the Commissioner of
Internal Revenue.
Cynthia E. Grigsby,
Alternate Federal Register Liaison Officer,
Assistant Chief Counsel (Corporate).
[FR Doc. 92-30428 Filed 12-21-92; 8:45 am}
BILLING CODE 4830-01-M

26 CFR Part 1
[CO-99-51]
RIN 1545-AQ59

Proposed Regulations Under Section
382 of the Internal Revenue Code of
1986; Limitations on Corporate Net
Operating Loss; Correction

AGENCY: Internal Revenuse Service,
Treasury.

ACTION: Correction to notice of proposed
rulemaking.

SUMMARY: This document contains

corrections to proposed regulations
(CO-99-91), which wers published
Thursday, November 5, 1992 (57 FR
52738). The proposed regulations
modify existing rules that require
segregation of public groups following
stock issuances for purposes of
determining whether an ownership
change has occurred.

FOR FURTHER INFORMATION CONTACT:
Roberta F. Mann, 202-622-7550 (not a
toll-free number).

SUPPLEMENTARY INFORMATION:
Background

The notice of proposed rulemaking
that is the subject of these corrections
relates to section 382 of the Internal
Revenue Code.

Need for Correction

As published, the proposed
rulemaking contain errors which may
prove to be misleading and are in need
of clarification.

Correction of Publication

Accordingly, the publication of the
proposed regulations {CO-99-91),
which was the subject of FR Doc. 92~
26159, is corrected as follows:

§1.382-3 [Corrected]

Paragraph. 1. On page 52741, column
2, in § 1.382-3, paragraph (j)(1), line 4,
the language “Introduction. This section
exempts, in” is corrected to read
“Introduction. This paragraph (j}
exempts, in”. In line 9, the language
“‘used in this section, and not
otherwise” is corrected to read “used in
this paragraph (j), and not otherwise”.

Par. 2. On page 52741, column 3, in
§ 1.382-3, paragraph {j)(2)(iii}(D), line 3,
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the language ‘‘on a per share basis if,
during the” is corrected to read “‘on a
class-by-class basis if, during the”',

Par. 3. On pege 52742, column 2, in
§ 1.382-3, paragraph (j)(7), line 4, the
language “section, the transitory
ownership of” is corrected to read
*‘paragraph (j), the transitory ownership
of”.

Par, 4. On page 52742, column 2, in
§1.382-3, paragraph (j)(8), line 2, the
language "‘purposes of this section, two
or more”’ is corrected to read *‘purposes
of this paragraph (j), two or more”.

Par. 5. On page 52742, column 2, in
§1.382-3, paragraph (j)(8)(ii), last line,
the language “this section.” is corrected
to read “this paragraph (j}.”.

Par. 6. On page 52742, column 2, in
§1.382-3, paragraph (j}(9), line 2, the
language “‘principles of this section
apply for” is corrected to read
“principles of this paragraph (j) apply
for”.

Par. 7. On page 52742, column 2, in
§ 1.382-3, paragraph (j)(10), line 3, the
language “section apply to issuances of
stock by a” is corrected to read
‘‘paragraph (j) apply to issuances of
stock by a”'.

Par. 8. On page 52742, column 2, in
§ 1.382-3, paragraph (j)(11), last lins,
the language *‘as stock for purposes of
this section” is corrected to read “as
stock for purposes of this paragraph
(i) . n.

Par. 9. On page 52743, column 1, in
§ 1.382--3, paragraph (j)(13)(i), line 2, the
language “This section applies to
issuances of” is corrected to read ‘‘This
paragraph (j) applies to issuances of’,

Par. 10. On page 52743, column 1, in
§1.382-3, paragraph (j)(13)(ii), line 1,
the language *(ii) Election to apply this
section”’ is corrected to read *‘(ii)
Election to apply this paragraph (j)”. In
line 3, the language “Election to apply
this section” is corrected to read
“Election to apply this paragraph (j)". In
line 5, the language “elect to apply this
section to all” is corrected to read ‘‘elect
to apply this paragraph (j) to ell”. .

Par. 11. On page 52743, column 1, in
§1.382-3, paragraph (j)(13)(ii)(B), last
line, the language “years applying this
section.” is corrected to read ‘“‘years
applying this paragraph (j)."”.

Dale D. Goode,

Federal Register Liaison Officer, Assistant
Chief Counsel (Corporate). -

[FR Doc. 92-30808 Filed 12-21-92; 8:45 am)
BILLING CODE 4830-01-M e

26 CFR Part 1
[F1-189-84]
RIN 1545-AH46

Debt Instruments With Original issue
Discount; Imputed interest on Deferred
Payment Sales or Exchanges of
Property

AGENCY: Internal Revenue Service,
Treasury. : '

ACTION: Notice of proposed rulemaking,

SUMMARY: This document contains
proposed regulations relating to the tax
treatment of debt instruments with
original issue discount and the
imputation of interest on deferred
payments under certain contracts for the
sale or exchange of property. The
proposed regulations in this document
revise some of the proposed regulations
that were published in the Federal
Register on April 8, 1986. The proposed
regulations would provide needed
guidance to holders and issuers of debt
instruments with original issue discount
and to buyers and sellers of property.
DATES: A public hearing on these
proposed regulations is scheduled for 10
a.m. on February 16, 1993, in room 3313
at 1111 Constitution Avenue NW.,
Washington, DC. Requests to appear at
the public hearing and outlines of oral
comments must be received by January
26, 1993, Written comments must be
received by January 26, 1993. See notice
of hearing published elsewhere in this
issue of the Federal Register.

ADDRESSES: Send comments, requests to
appear, and outlines of oral comments
to: Internal Revenue Service, P.O. Box
7604, Ben Franklin Station, Attn:
CC:CORP:T:R (F1-189-84), room 5228,
Washington, DC 20044.

FOR FURTHER INFORMATION CONTACT:
Frederick S. Campbell-Mohn, (202) 622-
3940 (not a toll-free number), William E,
Blanchard, (202) 622-3950 (not a toll-
free numbaer), or Andrew C. Kittler,
(202) 622-3940 (not a toll-free number).

SUPPLEMENTARY INFORMATION:
Paperwork Reduction Act

The collection of information
requirements contained in this notice of
proposed rulemeking has been
submitted to the Office of Management
and Budget for review in accordance
with the Paperwork Reduction Act of
1980 (44 U.S.C. 3504(h)). Comments on
the collection of information should be
sent to the Office of Management and
Budget, Attn: Desk Officer for the
Department of the Treasury, Office of
Information and Regulatory Affairs,
Washington, DC 20503, with copies to

the Internal Revenue Service, Attn: IRS
Reports Clearance Officer T:FP,
Washington, DC 20224.

The required collections of
information in this regulation are in
§§ 1.1272{(d)(2)(iii), 1.1272-3, 1.1273--
2()(2), 1.1274-3(d), 1.1274-5(b),
1.1274A-1(c), and 1.1275-3(b). This
information is required by the Internal
Revenue Service in connection with
tracking the accrual of original issue
discount. This information will be used
for audit and examination purposes.
The likely respondents are businesses or
other for-profit institutions.

These estimates are an approximation
of the average time expected to be
necessary for a collection of
information. They are based on such
information as is available to the
Internal Revenue Service. Individual
respondents may require more or less
time, depending on their particular -
circumstances.

Estimated total reporting burden:
289,500 hours.

The estimated burden per respondent
varies from .3 to .5 hours, depending on
individual circumstances, with an
estimated average of .4 hours.

Estimated number of respondents:
750,000.

Estimated annual frequency of
responses: 1.

Background

On April 8, 1986, the Federal Register .
published a notice of proposed
rulemaking (51 FR 12022) relating to
original issue discount (OID) under
section 163(e) and sections 1271
through 1275, unstated interest under
section 483, and the accrual of interest
under section 446. The notice also -
included proposed amendments to the
regulations under related provisions of
the Internal Revenue Code. The
proposed regulations were subsequently
amended on September 7, 1989 (54 FR
37125), February 28, 1991 (56 FR 8308),
May 7, 1991 (56 FR 21112) and July 12,
1991 (56 FR 31887). The proposed
regulations that were issued in 1986, as
amended in 1989 and 1991, are
hereinafter referred to as the 1986
proposed regulations.

Explanation of Provisions

Numerous written comments were
made on the 1986 proposed regulations.
In addition, on November 17, 1986, the
Internal Revenue Service held a public
hearing on the 1986 proposed
regulations. In general, commentators
criticized the complexity and length of
the 1986 proposed regulations, as well
as the narrow definitions of certain
terms, including the definitions of
accrua! period, qualified periodic
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interest payment, variable rate debt
instrument, and de minimis OID.

In response to these comments, the
proposed regulations simplify the rules
that were in the 1986 proposed
regulations and, as explained below,
provide more flexible definitions of
certain terms for purposes of these rules.
The proposed regulations attempt to
conform the rules to normel commercial
practices and to exclude from their
application debt instruments with
limited potential to defer or accelerate
interest.

The proposed regulations are
significantly shorter in length than the
1986 proposed regulations. The sherter
length is generally attributable to the
simplification of the rules and the
elimination of rules that are also in the
siatute. In addition, because the
proposed regulations are proposed to be
effective for debt instruments issued on
or after the date that is 60 days after the
date the regulations are finalized, the

"proposed regulations do not include the
numerous transitional rules that were in
the 1986 proposed regulations.

The proposed regulations do not
amend the rules for contingent
payments that are in §1.1275—4 of the
1986 proposed regulations. These rules
will be addressed in future regulations.

In general, the mejor changes from the
1986 proposed regulations are noted as
follows:

Section 1.163-7 Deduction for OID on
Certain Debt Instruments

The proposed regulations allow the
issuer of a debt instrument with a de
minimis amount of OID to deduct the
OID using a straight line method rather
than a constant yield method. In
addition, if an-issuer redeems a debt .
instrument for the issuer’s newly issued
debt instrument, the proposed
regulations provide rules to determine
the amount of the repurchase premium,
if any, on the redemption and the timing
of the issuer’s deduction for the
repurchase premium. To determine the
amount of the repurchase premium, the
issuer’s repurchase price for the debt -
instrument is the issue price of the
newly issued debt instrument (reduced
by any unstated interested). However, if
the issue price of the newly issued debt
instrument is determined under either
section 1273(b}(4) or section 1274, any
repurchase premium on the redemption
is amortized by the issuer over the term
of the newly issued instrument in the
same manner s if it were OID on the
instrument.

Section 1.446-2 Method of Accounting
for Interest

The proposed regulations clarify that
unstated interest, as determined under
section 483, is taken into account by the
buyer and the seller based on their
respective methods of accounting for
stated interest.

Request for comments: In general, the
proposed regulations require the use of
the constant yield method to determine
interest accruals. However, the
proposed regulations generally respect
the allocation of payments under a
lending or sales contract if (1) the
aggregate amount of payments due
under the contract does not exceed
$250,000, (2) the contract does not have
unstated interest, and (3) the debt
instrument evidencing the contract is
not issued at a discount. This small
transaction exception was also in the
1986 proposed regulations. The
exception, however, has a limited scope,
and taxpayers must still determine
whether interest is prepaid under their
allocation. Comments are requested as
to whether the final regulations should
keep this exception. Comments are also
requested as to whether the final
regulations should allow the use of the
Rule of 78’s (or any other method) to
allocate interest on consumer loans that
are not within the small transaction
exc}?ption, including loans issued for .
cash.

Section 1.483-1 through 1.483-3
Unstated Interest

For purposes of the lower test rate
under section 483(e) for certain sales or
exchanges of land between related
individuals, the proposed regulations
allow the use of the lower rate for a
single debt instrument to the extent the
stated principal amount of the
instrument does not exceed $500,000.
For example, if the stated principal
amount of the debt instrument is
$700,000, the proposed regulations treat
the instrument as two instruments: A
$500,000 debt instrument, which is
sligible for the lower test rate, and a
$200,000 debt instrument. The 1986
proposed regulations only allowed the
lower rate if a separate debt instrument
was issued for the principal amount in
excess of $500,000.

Sections 1.1001-1(g) and 1.1012-1(g)
Amount Realized and Basis

The proposed regulations provide that
the issue price of a debt instrument
issued in a sale or exchange of property
determines the seller's amount realized
and the buyer’s basis in the property.
However, the proposed regulations
provide that if the issue price of the debt

instrument equals the instrument's
stated redemption price at maturity
under section 1273(b)(4), the issue price
is reduced by any unstated interest for
purposes of sections 1001 and 1012,

Section 1,1271-1 Special Rules
Applicable to Amounts Received on
Retirement, Sale or Exchange of Debt
Instruments ’

Under section 1271, if there is an
intention to call a debt instrument prior
to maturity, the gain on the sale,
exchange, or retirement of the debt
instrument is treated as ordinary incomse
to the extent of any unaccrued OID. The
proposed regulations add rules to
determine when there is an intention to
call the debt instrument prior to
maturity. An intention to call exists
only if there is an agreement not
provided for in the debt instrument that
the issuer will redeem the instrument
prior to maturity. For example, a
mandatory sinking fund provision or
call option is not evidence of an
intention to call under section 1271.
The proposed regulations also provide
that the intention to call rules do not
apply to publicly offered debt
instruments or to debt instruments
subject to section 1272(a)(6).

Section 1.1272-1 Current Inclusion in
Income of OID ‘

The proposed regulations provide that
the amount of OID that accrues during
an accrual period is determined using
the constant yield method. For purposes
of this determination, the 1986
proposed regulations required that all
accrual periods on a debt instrument
(other than a short initial or final
accrual period) be of equal length. The
proposed regulations, however, allow
the use of accrual periods of different
lengths of not more than one year. In
determining the amount of OID
accruals, the yield of the debt
instrument must be adjusted to take into
account the length of the particular
accrual period if accrual periods of
different lengths are used.

The proposed regulations also provide
new rules to determine the yield and
maturity of a debt instrument with a
stated contingency that could result in
the acceleration or deferral of payments
if the amounts payable uponi the
occurrence of the contingency are fixed.
In general, the contingency is ignored,
However, if, based on all tie facts and
circumstances, the contingency is more
likely than not to occur, it is assumed
that the contingency will occur. In
addition, special rules that were in the
1986 proposed regulations for a debt
instrument with a put option, call
option, or option to extend are retained,
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and extended to a debt instrument with
an option to pay interest in the form of
additional debt instruments of the
issuer. )

If a debt instrument is partially
prepaid, the proposed regulations
provide that the payment is subject to
the payment ordering rule under
§1.1275-2. In general, the payment
reduces the adjusted issue price of the
debt instrument. For purposes of OID
accruals after the prepayment, the yield
of the debt instrument is not adjusted
for the prepayment. However, any
shortfall created as a result of the
prepayment is treated as OID and
allocated to the final accrual period. Se
§1.1272-1(c)(2). :

Section 1.1272-2 Treatment of Debt
Instruments Purchased at a Premium

The proposed regulations define the
term purchase as any acquisition of a
debt instrument. In addition, the
proposed regulations provide new rules
to determine the adjusted basis of a debt
instrument for purposes of determining
whether a holder has acquired a debt
instrument at a premium or at an
acquisition premium.

Section 1.1272-3  Election by Accrual
Method Holder To Treat All Interest on
a Debt Instrument as OID '

Under the proposed regulations, a
holder that uses an accrual method of
accounting may elect to treat all interest
on a debt instrument as OID. For
purposes of the election, interest
includes stated interest, OID, market
discount, de minimis OID and market
discount, acquisition discount, and
unstated interest, as adjusted for any
acquisition premium or amortizable
bond premiuin. In effect, the election
simplifies the calculation of interest
income for the holder by applying a
single method (constant yield method)
to determine the timing and amount of
interest income on the debt instrument
. (e.g., a holder that acquires a debt
instrument with acquisition premium
need not calculate and use the
acquisition premium fraction). -

Request for comments: The proposed
regulations impose certain conditions
on the use of the election, In general, the
conditions are similar to those in the
market discount and amortizable bond
premium rules. For example, if the
slection is made for a debt instrument
with amortizable bond premium or with
market discount, the holder becomes
subject to the conformity requirements
of section 171 or section 1278(b),
whichever is applicable. Commeénts are
requested as to whether the final .
regulations should retain the conformity
requirements and other conditions.

Section 1.1273~1 Definition of OID

OID is defined as the excess of a debt
instrument'’s stated redemption pricse at
maturity over the instrument’s issue
price. Under the 1986 proposed
regulations, a debt instrument’s stated
redemption price at maturity was
defined as the sum of all payments due
under the instrument other than
qualified periodic interest payments. In
general, qualified periodic interest
payments were defined as a series of
payments equal to the product of the
outstanding principal balance of the
debt instrument and a single fixed rate
of interest that is actually and
unconditionally payable at fixed

- periodic intervals of one year or less

during the entire term of the debt
instrument (including short periods).
The proposed regulations, by
providing a more flexible approach to
the treatment of stated interest,
generally exclude from their application
debt instruments with limited potential
to defer or accelerate interest. Under the
proposed regulations, “qualified stated
interest” is the term used to refer to

- stated interest that is not includible in

the debt instrument's stated redemption
price at maturity. Qualified stated
interest for a fixed-rate debt instrument
is stated interest that is unconditionally
payable in cash or in property (other
than debt instruments of the issuer) at
least anriually at a single fixed rate.
Interest is payable at a single fixed rate
only if the rate appropriately takes into
account the length of the interval
between payments.

The proposed regulations provide that
no stated interest on a short-term
obligation is qualified stated interest.
Therefors, all stated interest payments
on a short-term obligation are included
in its stated redemption price at
maturity. In response to comments
mads on the 1986 proposed regulations,

~ which had the same rule, the rule

applies for purposes of sections 871 and
881.

The proposed regulations provide an
additional rule to determine when a
debt instrument with an interest holiday
or a teaser rate has a de minimis amount
of OID. Under this rule, the amount of
OID resulting from an interest holiday
or a teaser rate is generally the amount
of interest foregone during the holiday
or teaser period. The instrument is then
tested under the general de minimis
rules to determine whether the debt
instrument has a de minimis OID. For
example, under this rule, a 30-year self-
amortizing mortgage loan with a fixed
interest rate of 8.5 percent, compounded
monthly, but a 2-year teaser rate of 6

gercen‘t. compounded monthly, would
ave only a de minimis amount of OID.
The proposed regulations also add
rules for the treatment of de minimis
OID by the holder. A holder includes de
minimis OID in income on a pro rata
basis as principal payments are made or
the debt instrument. In addition, any
gain attributable to de minimis OID that.
is recognized upon the sale or exchange
of a debt instrument is capital gain if the
instrument is a capital asset in the
hands of the holder. A similar rule was
provided in § 1.1232-3(b)(1)(ii).

Section 1.1273-2 Determination of
Issue Price

- The proposed regulations provide
new rules to determine when a debt
instrument is publicly traded or is
issued for property that is publicly
traded for purposes of determining the
issue price of the debt instrument. In

eneral, a debt instrument or property
?stock, security, contract, commodity, or
currency) is publicly traded if, at any
time during a 60-day period ending 30
days after the issue date of the debt
instrument, the debt instrument or
pro}l)(erty is traded on an established
market, A debt instrument or property is
traded on an established market if (1) it
is listed on certain securities exchanges,
interdealer quotation systems, or
designated foreign exchanges or boards
of trade, (2) it is traded on a designated
contract market or an interbank market,
(3) it appears on a system of general
circulation that provides a reasonable
basis to determine fair market value by
disseminating either recent price
quotations of identified brokers and

ealers or actual prices of recent sales
transactions, or (4) price quotations with
respect to the debt instrument are
readily available from dealers and
brokers. Price quotations are deemed
not readily available if (1) no other
outstanding debt of the issuer is traded
on an established market, (2) the
original stated principal amount of the
issue is less than $25 million, (3) all
other issues of the issuer’s debt that are
traded on an established market impose
materially more restrictive covenants or
conditions on the issuer, or (4) the
maturity date of the debt instrument is
more than 3 years after the latest
maturity date of all other issues of the
issuer that are traded on an established
market.

The proposed regulations allocate the
issue price of an investment unit
between the components of the unit
based on their relative fair market
values. The 1986 proposed regulations
provided allocation rules that generally
restated common law valuation

* principles. Unlike the 1986 proposed
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regulations, the proposed regulations do
not provide specific allocation rules,
Under the proposed regulations,
however, the holder of an investment
unit must use the issuer’s allocation
unless the holder discloses on its
Federal income tax return that it plans
to use an allocation that is inconsistent
with the issuer’s allocation.

The 1986 proposed regulations
provided that no portion of the issue .
price of a debt instrument is allocated
to a right to convert the instrument into
stock of the issuer. However, after the
amendments proposed on February 28,
1991, if the conversion right could be
satisfied in cash, the 1986 proposed
regulations allocated a portion of the
issue price of the debt instrument to the
conversion right. The proposed
regulations modify these rules by
providing that no portion of the issue
price of a debt instrument is allocated
to a right to convert the instrument into
stack of the issuer or a party related to
the issuer, even if the conversion right
may be satisfied in cash.

he proposed regulations change the
lender’s treatment of a payment of
points made incident to a lending
transaction. Under the proposed
regulations, a payment of points
(including a payment of points that is
deductible by the borrower under
section 461(g)(2}) reduces the issue
price of the debt instrument, thereby
creating OID on the instrument. If the
amount of OID created under this rule
is de minimis, the proposed regulations
treat the OID in the same manner as any
other amount of de minimis OID. By
contrast, the 1986 proposed regulations
required that the lender include the .
payment in income when received,
regardless of the lender's method of
accounting, See § 1.446-2(e) of the 1986
proposed regulations.

Sections 1.1274-1 Through 1.1274-5
Determination of Issue Price in the Case
of Certain Debt Instruments Issued for
Property

The proposed regulations restructure
and simplify the rules that were in
sections 1.1274-1 through 1.1274-7 of
the 1986 proposed regulations.

The proposed regulations modify the
1986 proposed regulations by providing
that the issue price of a debt instrument
issued for nonpublicly traded property
in a potentially abusive situation is the
fair market value of the property. In
addition, the proposed regulations treat
a debt instrument with clearly excessive
interest as issued in a potentially
abusive situation. The proposed
regulations also provide that, for
purposss of the potentially abusive
rules, the term nonrecourse financing

does not include a sale or exchange of
a real property interest financed by a
nonrecourse debt instrument, if, in
addition to the instrument, the
purchaser provides a down payment
that is at least 20 percent of the total
stated purchase price of the interest.

The proposed regulations provide
new rules to determine the imputed
principal amount of a debt instrument if
the instrument provides for contingent
payments. Under the proposed
regulations, the imputed principal .
‘amount generally is the sum of the
present values of the noncontingent
payments and the fair market value of
the contingent payments. If the fair -
market value of the contingent

- payments cannot be determined when

separated from the noncontingent
payments, the imputed principal
amount is the fair market value of the
debt instrument. Only in rare and
extraordinary cases will the fair market
value of the debt instrument be treated
as not reasonably ascertainable.

The proposed regulations provide
new rules to determine the test rate of
interest for an installment obligation.
Unlike the 1986 proposed regulations,
which had three alternative rules, the
proposed regulations use a single rule
that uses the weighted average maturity
of the debt instrument to determine the
test rate.

The proposed regulations no longer
contain the transitional rule in the 1986
proposed regulations that provided that
section 1274 applied to a modified debt
instrument only if the original debt
instrument was subject to section 1274,

The proposed regulations limit the
use of a test rate that is lower than the
applicable Federal rate to- debt
instruments having a maturity of six
months or less (or to debt instruments
with a qualified floating rate of interest
that is reset at least every six months).
For debt instruments having a maturity
of less than three months, the proposed
regulations modify the 1986 proposed
regulations and provide that the
allowable Treasury index rate is the
market yield on U.S. Treasury bills with
the same maturity as the debt
instrument.

The proposed regulations provide
new rules for debt instruments that are
materially modified in connection with
an assumption of a debt instrument as
part of a sale or exchange of praperty.
In general, the modification is treated as
a separate transaction that takes place
immediately before the sale or exchange
and is attributed to the seller. The seller
and buyer, however, may jointly elect to

- treat the transaction as one in which the

buyer first assumed the unmodified debt

instrument and subsequently modified
the debt instrument. A
Request for comments: The proposed

" regulations provide rules to determine

the issue price of a debt instrument
subject to an option that allows a holder
or issuer the unconditional right to
accelerate or defer payments (including
a put optien, call option, or option to
extend the maturity of an instrument).
These rules are similar to rules
contained in the 1986 proposed
regulations. Comments are requested
regarding the appropriateness of these
rules and regarding whether these rules
should be extended to options subject to
contingencies that affect the right to
exercise or the amounts payable in the

. event of exercise.

The proposed regulations do not
provide any limitations on “recent sales
transactions” that are subject to the
potentially abusive situation rules.
Comments are requested on the
limitations, if any, that should be
included in the final regulations.

Section 1 1274A-1 Special Rules for
Certain Transactions Where Stated
Principal Amount Does Not Exceed
$2,800,000

The proposed regulations revise the
rules for making a cash method election.
The proposed regulations also allow a
cash method election for a debt
instrument that was issued in a debt-for-
debt exchange, subject to an enti-abuse
rule, if the instrument otherwise
qualifies as a cash method debt
instrument. The 1986 proposed
regulations only allowed the election if
the ““old" debt instrument was a cash
method debt instrument. In addition,
the proposed regulations disallow
interest deductions for a debt
instrument that is incurred or continued
to purchase or carry a cash method debt
instrument.

Section 1.1275-1 Definitions

The term “debt instrument” is
defined as any instrument or contractual
arrangement that constitutes
indebtedness under general principles
of Federal income tax law. Based on this
definition, the proposed regulations
treat a payment of stock pursuant to a
contingent stock payout under section
483, rather than under the OID
provisions. See Example 3 in § 1.446~
2(h).

Section 1.1275-2 Special Rules
Relating to Debt Instruments

The proposed regulations revise the
aggregation rules that were in the 1986
proposed regulations. in general, only
debt instruments that are issued by a
single issuer to a single holder are
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aggregated. The Commissioner,
however, may aggregate debt
instruments that are issued by more
than one issuer or that are issued to
more than one holder if the debt
instruments are issued in an
arrangement that is designed to avoid
the aggregation rule. In addition, if
under the terms of a debt instrument the
holder may receive one or more
additional debt instruments of the
issuer, the additional debt instruments
are aggregated with the original debt
instrument.

The proposed regulations also provide
a specific payment ordering rule for
purposes of the OID provisions. In
addition, the proposed regulations add
rules for qualified reopenings of
Treasury securities.

Section 1.1275-3 OID Information
Reporting Requirements

The 1986 proposed regulations
generally required an issuer of a debt
instrument with OID to legend the
instrument with certain information.
The proposed regulations provide that
debt instruments do not have to be
legended if the instruments are publicly
offered or are issued by individuals. In
addition, the proposed regulations
except a debt instrument from legending
if the instrument is not evidenced by a
physical document. In the case of a debt
instrument that has to be legended, the
proposed regulations provide new rules
that should simplify compliance with
the legending requirement. As an
alternative to detailed legending of OID
information, the proposed regulations
permit the issuer to provide the address
or telephone number of a representative
of the issuer who will promptly give the
OID information to the holder upon
request. :

Section 1.1275-5 Variable Rate Debt
Instruments

The proposed regulations
substantially expand the definition of
the term “variable rate debt
instrument.” In general, & variable rate
debt instrument is a debt instrument
that provides for stated interest
(compounded or paid at least annually)
at a qualified floating rate, an objective
rate, a fixed rate followed by a qualified
floating rate, or a qualified floating rate
followed by another qualified floating
rate. A qualified floating rate generally
is an interest-like rate, such as the .
agplicable Federal rate or LIBOR. An
objective rate generally is a rate based
on the price of property that is actively
traded (other than foreign currency) or
an index of the prices of such property.
‘An objective rate is also a rate that is
based on one or more qualified floating

rates (unless the rate itself is a qualified
floating rate). For example, a multiple of
a qualified floating rate is an objective
rate.

For purposes of determining whether
a variable rate debt instrument has OID,
the proposed regulations generally treat
all stated interest on the instrument that
is unconditionally payable at least
annually as qualified stated interest. If,
however, the debt instrument provides
for stated interest at a fixed rate
followed by a qualified floating rate or
a qualified floating rate followed by a
different qualified floating rats, the
instrument may have accelerated or
deferred interest, which is not qualified
stated interest. For example, if a ten-
year debt instrument provides for
annual interest payments for the first
five years equal to the value of one-year
LIBOR on each payment date and for the
last five years equal to the value of one-
year LIBOR on each payment date plus
200 basis points, the 200 basis points in
the last five years is deferred interest.

The proposed regulations also provide
rules for the accrual of OID on variable
rate debt instruments. In general, if the
OID is attributable to accelerated or
deferred interest or to “‘true discount”
(the excess of a debt instrument'’s stated
principal amount over its issue prics),
the OID is allocated to an accrual period
under the rules of section 1272. The
allocation, however, is determined by
assuming that the debt instrument
providﬁ for qualified stated interest .
payments at the end of each accrual
period based on a reasonable fixed rate.

The proposed regulations provide a
special rule for certain tax-exempt debt
instruments that provide for stated
interest at an objective rate. If the {ssuer
of a tax-exempt debt instrument,

.contemporaneously with the issuance,

enters into one or mors financial
contracts that substantially offset the
variations in the objective rate, the debt
instrument is not a variable rate debt
instrument. The Treasury Department .
and the Internal Revenue Service are
considering the appropriate treatment of
tax-exempt debt instruments with
embedded options, forwards, and
swaps.

Request for comments: The 1986
proposed regulations did not provide
clear guidance on the treatment of a
debt instrument that provided for one or
more variable interest rates or a
combination of a fixed and a varlable
interest rate. The proposed regulations
provide guidance for the treatment of
these debt instruments. In general, the
proposed regulations attempt to provide
rules that reflect the economics of these
debt instruments and limit the
acceleration or deferral of interest.

Comments are requested on the
appropriateness of these rules,
including the rules for accelerated and
deferred interest. ’

‘As noted above, thie proposed
regulations provide a special rule for
certain tax-exempt debt instruments
with stated interest at an objective rate.
Comments are requested on the
appropriateness of this rule.

mments are requested on whether

there should be a consistency rule for
debt instruments with accelerated
interest or deferred interest.

Effective Dates .

The proposed regulations
proposed to be effective for debt
instruments issued on or after the date
that is 60 days after the date the
regulations are finalized. The proposed
regulations are also proposed to be
effective for lending transactions, sales
and exchanges that occur on or after the
date that is 60 days after the date the
regulations are finalized. The rules for
quelified reopenings of Treasury
securities, however, will be effective for
reopenings on or after March 25, 1992,

e Internal Revenue Service intends

to treat the 1986 proposed regulations
that are withdrawn in this document as
authority under section 6662 for debt
instruments issued prior to their
withdrawal and for lendin,
transactions, sales and exn%angas that
occurred prior to their withdrawal.
Special Analyses

It has been determined that these
proposed rules are not major rules as
defined in Executive Order 12291.
Therefore, a Regulatory Impact Analysis
is not required. It also has been
determined that section 553(b) of the
Administrative Procedure Act (5 U.S.C.
chapter 5) and the Regulatory Flexibility
Act (5 U.S.C. chapter 6) do not apply to
these regulations, and, therefore, an
initial Regulatory Flexibility Analysis is
not required. Pursuant to section 7805(f)
of the Internal Revenue Code, these
proposed regulations will be submitted
to the Chief Counsel for Advocacy of the
Small Business Administration for
comment on their impact on small
business.

Comments and Public Hearing

Before these proposed regulations are
adopted, consideration will be given to
any written comments that are timely
submitted (preferably a signed original
and eight copies) to the Internal
Revenue Service. All comments will be
available for public inspection and’
copyin% in their entiret&.

A public hearing on these proposed
regulations wiii be held on February 18,
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1993, at 10 a.m. See the notice of public
hearing published elsewhers in this
issue of the Federal Register.
Drafting Information

The principal authors of these
regulations are Frederick S. Campbell-
Mohn, William E Blanchard, an
Andrew C. Kittler of the Office of
Assistant Chief Counsel (Finencial
Institutions and Products), Internal
Revenue Service. However, other
personnel from the Service and
Treasury Department participated in
their development.

List of Subjects
26 CFR 1.161-1 Through 1.194-4

Income taxes, Reporting and
recordkeeping requirements.

26 CFR 1.446-1 Through 1.448-2T

Accounting, Incoms taxes, Reporting
and recordkeeping requirements.

26 CFR 1.1001-1 Through 1.1002-1
Income taxes.

26 CFR 1.1011-1 Through 1.1021-1

Income taxes, Reporting and
recordkeeping requirements.

26 CFR 1.1231-1 Thmugh 1.1297-3T
Income taxes.

Proposed Amendments to the
Regulations

Accordingly, 26 CFR part 1 is
proposed to be amendsd as follows:

PART —INCOME TAX; TAXABLE
YEARS BEGINNING AFTER
DECEMBER 31, 1853

Paragraph 1. The authority citation
for part 1 is amended by adding the
following citations:

Aathority: 26 U.S.C. 7805 * * * Sections
1.483-1 through 1.483-3 also issued under
26 U.S.C. 483(g). Sections 1.1271-1 through
1.1275-5 also issued under 26 U.S.C.
1275(d). Section 1.1274A-1 elso issued
under 26 U.S.C. 1274A(e).

Par. 2. Section 1.163-7, as proposed
on April 8, 1986 (51 FR 12030), is
revised to read as follows:

§1.163-7 Deduction for OID on certain
debt instruments.

{a) General rule. Except as otherwise
provided in paragraph (b) of this
section, the amount of OID that an
issuer {or transferee) deducts each year
under section 163(e)(1) is determined in
accordance with section 1272 without
regard to section 1272(a){7) (relating to
acquisition premium). An issuer (or
transferee) is permitted a deduction
under section 163(s)(1) only to the
extent the issuer (or transferee) is

primarily liable on the debt instrument.
For certain limitations on the
deductibility of OID by the issuer (or
transferes), see sections 163(e)(2)(C),
163(e)(3), 163(e}(4), 163(e)(5), and
1275(b)(2).

(b} Special rules for de minimis OID—
(1) In general. Except as provided in
paragraph (b)(2) of this section, a debt
instrument has OID for purposes of
section 163(e) even if the amount of OID
is de minimis within the meaning of
section 1273(a)(3) and the regulations
thersunder.

(2) Stated interest. If a debt .
instrument has a de minimis amount of
OID (within the meaning of §1.1273~
1(d)), all stated interest on the debt
instrument is treated as qualified stated
interest. See § 1.446-2(b) for the

. treatment of qualified stated interest.

(3) Deduction of de minimis OID on
straight-line basis. The issuer of a debt
instrument with a de minimis amount of
OID (other than a de minimis amount
treated as qualified stated interest under
paragraph (b)(2) of this section) may
choose to deduct the OID on a straight-
line basis over the term of the débt
instrument. The issuer must make this
choice-on the issuer’s timely filed
Federal income tax return for the
taxable year in which the debt
instrument is issued. A

(c) Deduction upon repurchase.
Except to the extent disallowed by any
other section of the Internal Revenue
Code {e.g., section 249), or this
paragraph (c), if a debt instrument is
repurchased by the issuer for a price in
excass of its adjusted issue price {as
defined in § 1.1275-1(b)), the excess
(repurchase premium]) is deductible as
interest for the taxable year. If the issuer
repurchases a debt instrument in a debt-
for-debt exchange, the repurchase price
is the issue price of the newly issued -
debt instrument (reduced by any

. unstated interest within the meaning of

section 483). However, if the issue price
of the newly issued debt instrument is
determined under either section
1273(b}{4) or section 1274, any
repurchase premium is not deductible
in the year of the repurchase, but is
amortized over the term of the newly
issued debt instrument in the same
manner as if it were OID.

Par. 3. Section 1.446--2, as proposed

" on April 8, 1986 (51 FR 12031), is

revised to read as follows:

§1.446-2 Method of accounting for
interest. .

(a) Applicability—(1) In general. This
section provides rules for determining
the amount of interest that accrues
during an accrual period {other than
interest described in paragraph (a)(2) of

this section). For purposes of this
section, “interest” includes amounts
treated as interest {(whether stated or
unstated) in any lending or deferred
payment transaction. Accrued interest
determined under this section is taken
into account by & taxpayer under the
taxpayer’s regular method of accounting
(e.g.. an accrual method or the cash
receipts and disbursements method).
Application of an exception described
in paragraph {a)(2) of this section to one
party to a lending or deferred payment
transaction does not affect the
application of this section to any other
party to the transaction.

(2) Exceptions—{i) Interest included
or deducted under certain other
provisions. This section does not apply
to interest that is taken into account
under—

(A) Sections 1272(a), 1275, and 163(e)
(income and deductions relating to
original issue discount);

(B) Section 467(a)(2) (certain
payments for the use of property or
services); ‘

(C) Sections 1276 through 1278
(market discount); '

(D) Sections 1281 through 1283
(discount on certain short-term -
obligations);

(E) Section 7872(a) (certain loans with
below-market interest rates); or

(F) Section 1.1272-3 (an election by a
holder that uses the accrual method of
accounting to treat all interest on a debt
instrument as originel issue discount).

(ii) De minimis original issue
discount. This section does not apply to
de minimis amounts of original issue
discount as determined under section
1273{a)(3) and the regulations
thereunder. See §§ 1.1273-1(d)(6) and
1.1272-3 for the treatment of de
minimis original issue discount by the
holder. .

(b) Accrual of qualified stated
interest, Qualified stated interest (as
defined in § 1.1273~1(c)) accrues ratably
over the accrual period to which it is
attributable and accrues at the stated
rate for that period.

(c) Accrual of interest other than
qualified stated interest. Subject to the
modifications in paragraph (d) of this
section, the amount of interest that
accrues for any accriial period is
determined under rules similar to those
in §§1.1272-1, 1.1275-4, and 1.1275-5.
The preceding sentence applies . -
regardless of any contrary formula
agreed to by the parties.

{d) Medifications—(1) Issue price. The
issue price of the loan or contract is
equal to— '

{i) In the case of a deferred payment
contract to which section 483 applies.
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the amount described in § 1.483-2(a)(1)
(i) or (ii), whichever is applicable; or

(ii) In any other case, the amount
loaned.

(2) Adjusted issue price. The adjusted
issue price of the loan or contract is
modified in the case of a contract to
which section 483 applies by excluding
from the calculation any principal
payment that is not a deferred payment.

3) Qualified stated interest. glo
interest payments are treated as
qualified stated interest payments.

(e) Allocation of interest to
payments—(1) In general. Exceptas
provided in paragraphs (e)(2)-and (e}(3)
of this section, each payment under a
loan (other than payments of additional
interest or similar charges provided
with respect to amounts that are not
paid when due) is treated as a paymént
of interest to the extent of the accrued
and unpaid interest as of the date the
payment becomes due. Any remaining
amount is treated as a payment of
principal.

{2) Special rule for points deductible
under section 461(g)(2). If a payment of
points is deductible by the borrower
under section 461{(g)(2), the payment is
treated by the borrower as a payment of
interest.

(3) Allocation respected in certain
small transactions—(i) In general. If the
aggregate amount of interest and
principal payable under a contract does
not exceed $250,000 and section 483
does not apply to the loan, an express
allocation of the payments between
interest and principal by the parties is
respected. Similarly, if section 483
applies to a contract under which the
aggregate amount payable does not
exceed $250,000, but does not apply to
a party to the contract (as, for example,
in the case of an obligor under a debt
instrument given in consideration for
the sale or exchange of personel use
property), an express allocation of the
payments between interest and -
principal by the parties is respected for
purposes of deterrnining the tax liability
of the party not subject to section 483.

(ii) Prepaid interest. The amount of
interest allocated to any payment under
this paragraph (e)(3) is treated as
prepaid interest to the extent the
amount exceeds—

(A) The aggregate amount of accrued
interest as of the date the payment
becomes due; reduced (but not below
zero) b

(B) T¥Ae aggregate amount of interest
allocated to prior payments under this
paragraph (e}(3). ¢

(iif) Accounting for prepaid interest.
Prepaid interest must be included in
income by a lender when received,
regardless of the lender’s method of

accounting. Except as otherwise
provided in section 461(g}(2), prepaid
interest is not deductible before such
interest accrues {as determined under
paragraph (c) of this section}. _

(f) Aggregation rule. For purposes of
this section, all sales or exchanges that
are part of the same transaction (or a
series of related transactions) are treated
as a single sale or exchange and all
contracts calling for deferred payments
arising from the same trensaction (or a
series of related transactions) are treated
as a single contract.

(g) Debt instruments denominated in
a currency other than the U.S. dollar.
The rules of this section apply to debt
instruments that provide for payments
denominated in, or determined by
reference to, the functional currency of
the taxpayer or qualified business unit
of the taxpayer (even if that currency is
other than the U.S. dollar). See § 1.988—
2(b) to determine interest income or
expensse for debt instruments that
provide for payments denominated in,
or determined by reference to, &
nonfunctional currency.
. (h) Examples. The principles of this
section are illustrated by the following
examples.

Example 1. Allocation of unstated interest
to deferred payments—(i) Facts. On July 1,
1996, A sells his personal residence to B for
a stated purchase price of $1,297,143.66. The
property is not personal use property (within
the meaning of section 1275(b}(3)) in the
hands of B. Under the loan agreement, B is
required to make two installment payments
of $648,571.83, the first due on June 30,

" 1998, and the second due on June 30, 2000.

Both A and B use the cash receipts and
disbursements method of accounting and use
a calendar year for their taxable year.

(ii) Amount of unstated interest. Under
section 483, the agreement does not provide
for adequate stated interest. Thus, the loan’s
yield is the test rate of interest determined
under § 1.483-3. Assume that both A and B
use annual accrual periods and that the test
rate of interest is 9.2 percent, compounded
annually. Under § 1.483-2, the present value

" of the deferred payments-is $1,000,000. Thus,

the agreement has unstated interest of
$297,143.66.

(iii} First two accrual periods. Under
paragraph (d)(1) of this section, the issue
price at the beginning of the first accrual
period is $1,000,000 {the amount described
in § 1.483-2(a)(1)(i)). Under paragraph (c) of
this section, the amount of interest that
accrues for the first accrual period is $92,000
{$1,000,000%x.092) and the amount of interest
that accrues for the second accrual period is
$100,464 ($1,092,000x.092). Thus,
$192,464.00 of interest has accrued as of the
end of the second accrual period. Under
paragraph {e)(1) of this section, the
$648,571.83 payment made on June 20, 1998,
is treated first as a payment of interest to the
extent of $192,464.00. The remainder of the
payment ($456,107.83) is treated as a

payment of principal. Both A and B teke the
payment of interest ($192,464.00) into
account in 1998. *

(iv) Second two accrual periods. The
adjusted issue price at the beginning of the
third accrual period is $543,892.17
($1,092,000+$100,464-$649,571.83). The
amount of interest that accrues for the third
accrual period is $50,038.08
($543,892.17x.092) and the amount of
interest that accrues for the final accrual
period is $54,641.58, the excess of the
amount payable at maturity ($648,571.83),
over the adjusted issue price at the beginning
of the accrual period ($593,930.25). As of the
date the second payment becomes due,
$104,679.66 of interest has accrued. Thus, of
the $648,571.83 payment made on June 30,
2000, $104,679.66 is treated as interest and
$543,892.17 is treated as principal. Both A
and B take the payment of interest
($104,679.66) into account in 2000.

Example 2. Small transaction allocation—
(i) Facts. On July 1, 1996, A sells nonpublicly
traded property to B for a stated purchase
price of $100,000. The property is not
personal use property (within the meaning of
section 1275(b)(3)) in the hands of B. Under
the loan agreement, B is required to make
two installment payments of $64,857.18,
each consisting of $50,000 of principal and
$14,857.18 of interest. The first payment is
due on June 30, 1998, and the second
payment is due on June 30, 2000. Both A and
B use the cash receipts and disbursements
method of accounting and use a calendar
year for their taxable year. Assume that the
test rate of interest is 9.2 percent,
compounded annually.

(ii) Loan has adequate stated interest.
Under § 1.483-2, the loan has adequate stated
interest. Because the loan provides for
adequate stated interest and the total amount
payable is less than $250,000, the allocation

_of principal and interest by A and B is

respected even though A and B have
allocated less interest to the first installment
payment than the amount that has accrued as
of the date the payment becomes due
($19,246.40).

Example 3. Contingent stock payout—i)
Facts. M Corporation and N Corporation each
owns one-half of the stock of O Corporation.
On December 31, 1994, pursuant to a
reorganization qualifying under section
368(a)(1)(B), M contracts to acquire the one-
half interest held by N for an initial
distribution on that date of 30,000 shares of
M voting stock, and a non-assignable right to
receive up to 10,000 additional shares of M's
voting stock during the next 3 years,
provided the net profits of O exceed certain
amounts specified in the contract. No interest
is provided for in the contract. No additional
shares are received in 1995 or in 1996, but
in 1997 the annual earnings of O exceed the
specified amount and on December 31, 1997,
an additional 3,000 M voting shares are
transferred to N. Assume that the fair market
value of the 3,000 shares on December 31,
1997, is $300,000.

(ii) Allocation of unstated interest. The
transfer of the 3,000 M voting shares to N is
a deferred payment subject to section 483.
Because the contract does not provide for any
interest on the payment, & portion of the
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shares Is treated as unstated interest. The
amount of the unstated interest allocable to
the shares is an amount equal to the excess
of $300,000 (the fair market value of the -
shares on the payment date) over the present
value of $300,000, which is determined by
discounting the payment at the test rate of
interest applicable to the contract from the
date of the payment to the date of the
exchange. Assume that, under § 1.483-3, the
test rate of interest is 10 percent,
compounded annually. The amount of
unstated interest allocable to the payment of
the shares is $74,605.56 {$300,000-
$225,394.44).

Par. 4. Sections 1.483-1 through
1.483-5, as proposed on April 8, 1986
(51 FR 12038), are revised to read as
follows:

§1.483-1
payments.

(a) Amount constituting interest in
certain deferred payment transactions—
(1) In general. Except as provided in
paragraph {c} of this section, section 483
applies to a contract for the sale or
exchange of property if the contract
provides for payments due more than
one year after the date of the sale or
exchange, and the contract does not
provide for adequate stated interest. In
general, a contract has adequate stated
interest if the contract provides for a
stated rate of interest that is at least
equal to the test rate {determined under
§1.483-3) and the interest is paid or
compounded at least annually. Section
483 may apply to a contract whether the
contract is express (written or oral) or
implied. For purposes of section 483,
“sale or exchange’ includes any
transaction treated as a sale or exchange
for tax purposes. In addition, for
purposes of section 483, *‘property”
includes debt instruments and
investment units, but does not include
U.S. currency, services, or the right to
use property. For the treatment of
certain payments for the use of property
or services, see sections 404 and 467.

(2) Treatment of contracts to which
section 483 applies—{i) Treatment of
unstated interest. If section 483 applies
to a contract, unstated interest under the
contract is treated as interest for tax
purposes. Thus, for example, unstated
interest is not treated as part of the
amount realized from the sale or
exchange of property (in the case of the
seller}, and is not included in the
purchaser’s basis in the property
acquired in the sale or exchange.

1i) Method of accounting for interest
on contracts subject to section 483, Any
stated or unstated interest on a contract
subject to section 483 is taken into
account by a taxpayer under the
taxpayer’s regular method of accounting
{e.g., an accrual method or the cash

Interest on certain deferred

receipts and disbursements method).
See §§1.446-1, 1.451-1, and 1.461-1.
For purposes of the preceding sentencs;
the amount of interest {including
unstated interest) allocable to a payment
under a contract to which section 483
applies is determined under §1.446~
2(e).

" (iii) Certain transactions between
related parties. For rules relating to the
determination of the basis of property in
certain transactions between related -
parties, see §1.1012-2, :

(b) Definitions—{1) Deferred
payments. For purposes of the
regulations under section 483, a
deferred payment means any payment
that constitutes all or a part of the sales
price (as defined in paragraph (b)(2) of
this section), and that is due more than
six months after the date of the sale or
exchange. A payment may be made in
the form of cash, stock or securities, or
other property (except as provided in
section 483(c)(2)).

(2) Sales price. For purposes of
section 483, the sales price with respect
to any sale or exchange is the amount
due under the contract (other than
stated interest), and the amount of any

. liability included in the amount realized

from the sale or exchange (see § 1.1001~
2). Thus, the sales price with respect to
any sale or exchange includes any
amount of unstated interest under the
contract.

{c} Exceptions to and limitations on
the application of section 483—(1) In
general. Sections 483(d), 1274(c)(4), and
1275(b} contain exceptions to and
limitations on the application of section
483.

(2) Sales price of $3,000 or less.
Section 483(d)(2) epplies only if it can
be determined at the time of the sale or
exchange that the sales price cannot
exceed $3,000, regardless of whether the
sales price eventually paid for the
property is less than $3,000.

(3) Other exceptions and limitations—

(i) Certain transfers subject to section

1041. Section 483 does not apply to any
transfer of property subject to section
1041 (relating to transfers of property
between spouses or incident to divorce).

(ii) Treatment of certain obligees.
Section 483 does not apply to an obliges
under a contract that—

(A) Is given in consideration for the
sale or exchange of property that is
personal use property (within the
meaning of section 1275(b)(3}) in the
hands of the obligor; and

(B) Evidences a below-market gift loan
{described in section 7872(c)(1)(A)), a
below-market compensation-related
loan (described in section 7872(c)(1)(B)),
or a below-market corporation-

shareholder loan {described in section
7872(c)(1)(C)). ‘

(iii) Transactions involving certain
demand loans. Section 483 does not
apply to any payment under a contract
that evidences a demand loan that is
sither a gift loan (described in section
7872(c)(1}{A)), a compensation-related
loan (described in section 7872(c)(1)(B)),
or a corporation-sharsholder loan
(described in section 7872(c){1)(C)).

(iv) Transactions involving certain
annuity contracts. Section 483 doss not
apply to any payment under an annuity
contract described in section
1275(a)(1)(B) (relating to annuity
contracts excluded from the definition
of debt instrument).

(v) Options subject to section 1234.
Section 483 does not apply to any
payment under an option to buy or sell
proci)erty.

(d) Assumptions. If a debt instrument
is assumed, or property is taken subject
to a debt instrument, in connection with’
a sale or exchange of property, the debt
instrument is treated for purposes of
section 483 in a manner consistent with

. therules of §1.1274-5.

(e) Aggregation rule. For purposes of
section 483, all sales or exchanges that
are part-of the same transaction (or a
series of related transactions) are treated
as a single sale or exchange, and all
contracts calling for deferred payments
arising from the same transaction (or a
series of related transactions) are treated
as a single contract. This rule, however,
generally only applies to contracts and
to sales or exchanges involving a single
buyer and a single seller.

§1.483-2 Unstated interest.

(a) In general—(1) Adequate stated
interest. A contract subject to section
483 has unstated interest if the contract
does not provide for adequate stated
interest. A contract does not provide for
adequate stated interest if the sum of the
deferred payments exceeds—

(i) The sum of the present values of
the deferred payments and the present
values of any stated interest payments
due under the contract; or

(ii) In the case of a cash method debt
instrument (within the meaning of
saction 1274A(c)(2)) received in
exchange for property in a potentially
abusive situation (as defined in
§1.1274-3), the fair market value of the
property reduced by the fair market
value of any consideration other than
the debt instrument, and reduced by the
sum of all principal payments that are
not deferred payments.

(2) Amount of unstated interest. For
purposes of section 483, the term
*“unstated interest’ means an amount
equal to the excess of the sum of the
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deferred payments over the amount
described in paragraph (a)(1)(i) or
(a)(1)(ii) of this section, whichever is
applicable. , :

81] Operational rules—(1) In general.
For purposes of paragraph (a) of this
section, rules similar to those in
paragraphs (c), (d), and (e} of § 1.1274—
2 apply to determine whether a contract
has adequate stated interest and the
amount of unstated interest, if any, on
the contract.

(2) Present value. For purposes of
paragraph (a) of this section, the present
value of any deferred payment or
interest payment is determined by
discounting the payment from the time
it becomes due to the date of the sale or
exchange at the test rate of interest
applicable to the contract in accordance

“with §1.483-3.

(c) Examples. The provisions of this
section are illustrated by the following
examples.

Example 1. Contract that does not have
adezuate stated interest. On January 1, 1994,
A sells B nonpublicly traded property under
a contract that calls for a $100,000 payment
of principal on January 1, 2004 and 10
interest payments of $9,000 on January 1 of
each year, beginning on January 1, 1995.
Assume that the test rate of interest is 9.20
percent, compounded annually. The contract
does not provide for adequate stated interest
because it does not provide for interest equal
to 9.20 percent, compounded annually. The
present value of the deferred payments is
$98,727.69. As a result, the contract has
unstated interest of $1,272.31,

Example 2. Contract that does not have
adequate stated interest; no interest for initial
short period. On May 1, 1996, A sells B
nonpublicly traded property under a contract
that calls for B to make a principal payment
of $200,000 on December 31, 1998, and
semiannual interest payments of $9,000,
payable on June 30 and December 31 of each
year, beginning on December 31, 1996.
Assume that the test rate of interest is 9
percent, compounded semiannually. Even
though the contract calls for a stated rate of
interest no lower than the test rate of
interests, the contract does not provide for
adequate stated interest because the stated
rate of interest does not apply for the short
period from May 1, 19886, tg.rough June 30,
1986. . .

Example 3. Potentially abusive situation—
(i) Facts. Assume that in a potentially
abusive situation, a contract for the sale of
nonpublicly traded personal property calls
for the issuance of a cash me debt
instrument (as defined in section
1274A(c)(2)) with a stated principal amount
of $700,000, payable in five years. No other
consideration is given. The debt instrument
calls for annual payments of interest over its
entire term at a rate of 9.20 percent,
compounded annually (the test rate of
interest applicable to the debt instrument).
Thus, the present value of the deferred

- payment and the interest payments is
$700,000. Assume that the fair market value
of the property is $500,000.

(i) Amount of unstated interest. A cash
method debt instrument received in
exchange for property in a potentially
abusive situation provides for adequate

- stated interest only if the sum of the deferred

payments under the instrument does not
exceed the fair market value of the property.
Because the deferred payment ($700,000)
exceeds the fair market value of the property
($500,000), the debt instrument does not
provide for adequate stated interest. The debt
instrument has unstated interested of
$200,000.

Example 4. Variable rate debt instrument
with adequate stated interest; variable rate as
of the issue date greater than test rate—{i)

. Facts. A contract for the sale of nonpublicly

traded property calls for the issuance of a
debt instrument in the principal amount of
$75,000 due in ten years. The debt
instrument calls for interest payable
semiannually at a rate of 3 percentage points
above the yield on 6-month Treasury bills for
the mid-point of the semiannual period
irmmediately preceding the interest payment.
Assume that the interest rate is a qualified
floating rate and that the debt instrument is
a variable rate debt instrument within the
meaning of § 1.1275-5.

(ii) Adequate stated interest. Under
paragraph (b)(1) of this section, the rules of

- §1.1274~2(d) apply to determine whether the

debt instrument has adequate stated interest.
Assume that the test rate of interest
applicable to the debt instrument is 9
percent, compounded semiannually, and that
the yield on 6-month Treasury bills on the
date of the binding written contract for the
sale is 8.89 percent. Under § 1.1274-2(d), the
debt instrument is tested for adequate stated
interest as if it provided for a stated rate of
interest of 11.89 percent (3 percent plus 8.89
percent), compounded semiannually, payable
over its entire term. Because the test rate of
interest is 9 percent, compounded
semiannually, and the debt instrument is
treated as providing for stated interest of
11.89 percent, compounded semiannually,
the debt instrument provides for adequate
stated interest.

§1.483-3 Testrate of interest applicable to
a contract. .

(a) General rule. Except as provided in
paragraph (b) of this section, the test
rate of interest for purposes of section
483 is the applicable Federal rate (based
on the appropriate compounding
period).

{b) Special rates of interest applicable
to certain sales or exchanges—(1)
Qualified debt instruments. In the case
of a qualified debt instrument (as
defined in section 1274A(b)), the test
rate is not greater than 9 percent,
compounded semiannually, or an
equivalent rate based on an appropriate
compounding period.

(2) Sale-leaseback transactions. In the
case of a sale or exchange of property,
all or a portion of which, pursuant to a
plan, is leased by the transferor of the
property or a person related to the
transferor (within the meaning of

sections 287(b) or 707(b}(1)) after the
sale or exchange, the test rate is 110
percent of the applicable Federal rate.
(3) Lower rate for certain sales or
exchanges of land between related
individuals—(i) Test rate. In the case of
a qualified sale or exchange of land
between related individuals (described
in section 483(e)), the test rate is not
greater than 6 percent, compounded
semiannually, or an equivalent rate

based on an appropriate compounding

period.

(i) Special rules. The following rules
and definitions apply in determining
whether a sale or exchange is a qualified
sale under section 483(e):

(A) Definition of family members. The
members of an individual's family are
determined as of the date of the sale or
exchange. The members ofan
individual’s family include those
individuals described in section
267(c)(4) and the spouses of those
individuals. In addition, for purposes of
saction 267(c)(4), full effect is given to
a legal adoption, ‘‘ancestor” means
parents and grandparents, and *‘lineal
descendants’ means children and
grandchildren.

(B) $500,000 limitation. Section
483(e) does not apply to the extent that

. the stated principal amount of the debt

instrument given in the sale or
exchange, when added to the aggregate
stated principal amount of any other
debt instruments to which section
483(e).applies that were issued in prior
qualified sales between the same two
individuals during the same calendar
year, exceeds $500,000. See Example 3
of paragraph (b)(3)(iii) of this section.
C) Other limitations. Section 483(e)

does not apply if the parties to a
contract include persons other than the
related individuals and the parties enter
into the contract with an intent to
circumvent the purposes of section
483(e). In addition, if the property sold
or exchanged includes any property
other than land, section 483(e) applies
only to the extent that the stated
principal amount of the debt instrument
given in the sale or exchange is
attributable to the land (based on the
relative fair market values of the
property and the land).

(i1i) Examples. The provisions of this
paragraph (b)(3) are illustrated by the
following examples.

Example 1. On Jenuary 1, 1994, A sells
land to B, A’s child, for $650,000. The
contract for sale calls for B to make a
$250,000 downpayment and issue a debt
instrument with a stated principal amount of
$400,000. The sale is a qualified sale and
section 483(e) applies to the debt instrument.

Example 2. The facts are the same as in

’ Example 1, except that on June 1, 1994, A
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sells additional land to B under a contract
that calls for B to issue a debt instrument
with a stated principal amount of $100,000.
The stated principal amount of this debt
instrument ($100,000) when added to the
stated principal amount of the prior debt
instrument ($400,000) does not exceed
$500,000. Thus, section 483(e) applies to
both debt instruments.

Example 3. The facts are the same as in
Example 1, except that on June 1, 1994, A
sells additional land to B under a contract
that calls for B to Issue a debt instrument
with a stated principal amount of $150,000.
The stated principal amount of this debt
instrument when added to the stated -
principal amount of the prior debt
instrument exceed $500,000. Thus, for
purposes of section 483(e), the debt
instrument issued in the sale of June 1, 1994,
is treated as two separate debt instruments:
a $100,000 debt instrument (to which section
483(e) applies) and a $50,000 debt
instrument (to which section 1274, if
otherwise applicable, applies).

(c) Determination of applicable
Federal rate. For purposes of
determining the test rate of interest, the
applicable Federal rate with respect to
a contract is the rate that would apply
under § 1.1274—4 if the contract were a
debt instrument subject to section 1274.

Par. 5. Section 1.1001-1, paragraph
{g). as proposed on April 8, 1986 (51 FR
12046), is revised to read as follows:

§1.1001-1 Computation of gain or loss.
* * * * *

(g} Debt instruments issued in
exchange for property. In the case of any
debt instrument issued in exchange for
property, the amount realized
attributable to the debt instrument is the
issue price of the debt instrument as
determined under paragraphs (c) or ()
of §1.1273-2, or §1.1274~2(b). For
purposes of the preceding sentence, if
the issue price of a debt instrument is
determined under §1.1273-2(e), the
issue price is reduced by the portion of
any payments treated as unstated
interest (as determined under section
483).

Par. 6. In §1.1012-1, paragraph (f) is
amended by removing the last sentence,
and paragraph (g) is added to read as
follows:

§1.1012-1 Basis of property.
* * * * *

(g) Debt instruments issued in
exchange for property. In the case of any
debt instrument that is issued in
exchange for property, the amount of
the basis of the property attributable to
the debt instrument is the issue price of
the debt instrument as determined
under paragraphs (c) or {e) of § 1.1273-
2, or § 1.1274-2(b). For purposes of the
preceding sentence, if the issue price of
a debt instrument is determined under

§1.1273-2(e), the issue price is reduced
by the portion of any payments treated
as unstated interest (as determined
under section 483).

Par. 7. Sections 1.1271-1 through
1.1275-3, as proposed on April 8, 1986
{51 FR 12048) and further proposed to
be amended on September 7, 1989 (54
FR 37125), May 7, 1991 (56 FR 21112)
and July 12, 1991 (56 FR 31887), are
amended as follows:

1. Sections 1.1271-1 through 1.1275-
3 are revised.

2. Section 1.1272-3 is added

3. The added and revised provisions
read as follows:

§1.1271-1 Special rules applicable to
amounts received on retirement, sale or
exchange of debt Instruments,

{a) Intention to call before maturity—
(1) In general. For purposes of section
1271(a)(2), all or a portion of gain
realized on a sale or exchange of a debt
instrument to which section 1271
applies is treated as ordinary income if
there was an intention to call the debt
instrument before maturity. “‘Intention
to call a debt instrument before
maturity” means a written or oral
agreement or understanding not
provided for in the debt instrument
between the issuer and the original

. holder of the debt instrument that the

issuer will redeem the debt instrument
before maturity. In the case of debt
instruments that are part of an issue, the
agreement or understanding must be
between the issuer and the original

- holders of a substantial amount of the

debt instruments in the issue. An
intention to call before maturity can
exist even if the intention is conditional
(e.g., the issuer’s decision to call
depends on the financial condition of
the issuer on the potential call date} or
is not legally binding. For purposes of
this section, “original holder” means
the first holder (other than an
underwriter or dealer that purchased the
debt instrument for resale in the
ordinary course of its trade or business).
(2) Exceptions. In addition to the

. exceptions provided in sections

1271(a)(2)(B) and 1271(b), section
1271(a)(2) does not apply to—

{i) A debt instrument that is publicly
offered (as defined in § 1.1273-2(a)(2));
or

{ii) A debt instrument to which
section 1272(a)(6) applies (relating to
certain interests in or mortgages held by
a REMIC, and certain other debt
instruments with payments subject to .
acceleration).

(b) Short-term obligations—(1) In
general. Under sections 1271(a)(3) and
{a)(4), all or a portion of the gain
realized on the sale or exchange of a

short-term government or
nongovernment obligation is treated as
ordinary interest income. Sections
1271(a)(3) and (a)(4), however, do not
apply to any short-term obligation
subject to section 1281. .

(2) Method of making elections.
Elections to accrue on a constant yield

. basis under sections 1271(a)(3)(E) and

(a)(4)(D) are made on an obligation by
obligation basis by reporting the
transaction on the basis of daily
compounding on the taxpayer's timely
filed Federal income tax return for the
year of the sale or exchange. These
elections are irrevocable.

(3) Counting conventions. In
computing the ratable share of
acquisition discount under section
1271(a)(3) or OID under section
1271(a)(4), any reasonable counting
convention may be used (e.g., 30 days
per month/360 days per year).

§1.1272-1 Current inclusion in income of
OID.

‘(a) Overview—(1) In general. Under
section 1272(a)(1), a holder of a debt
instrument includes accrued OID in
gross income (as interest), regardless of
the holder's regular method of
accounting. A holder includes qualified
stated interest (as defined in §1.1273~
1{c})) in income under the holder’s
regular method of accounting. See
§§1.446-2 and 1.451-1.

(2) Debt instruments not subject to
OID inclusion rules. Sections 1272(a)(2)
and 1272(c) list exceptions to the
general inclusion rule of section
1272(a)(1). For purposes of section
1272(a)(2)(E) (relating to certain loans
between natural persons), “loan” does
not include a stripped bond or stripped
coupon within the meaning of section
1286(e), and the rule in section
1272(a)(2)(E)(iii}, which treats a
husband and wife as one person, does
not apply to loans made betwsen a .
husband and wife.

(b) Accrual of OID—(1) Constant y1eld
method. Except as provided in
paragraph (b)(2} of this section, the
amount of OID includible in the income
of a holder of a debt instrument for any
taxable year is determined using the .
constant yield method as-described
under this paragraph (b)(1).

(i) Step one: Determine the debt
instrument's yield to maturity. The
“‘yield to maturity’ or “‘yield” of a debt
instrument is the discount rate that,
when used in computing the present
value of all principal and interest
payments to be made under the debt
instrument, produces an amount equal
to the issue price of the debt instrument.
The yield must be constant over the
term of the debt instrument and, when
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expressed as a percentage, must-be
calculated to at least two decimal
places. See paragraph (d) of this section
for rules relating to the yleld of certain
debt instruments subject to -
contingencies.

{ii) Step two: Determine the accrual
periods. An accrual period is an interval
of time with respect to which the
accrual of OID is measured. Accrual
periods may be of any length and ma
vary in length over the term of the debt
instrument, provided that each accrual
period is no longer than one year and
each scheduled payment of principal or
interest occurs at the end of an accrual
period. In general, the computation of
OID is simplest if accrual periods
correspond to the intervals between
payment dates provided by the terms of
the debt instrument. In computing the
length of accrual periods, any
reasonable counting convention may be
used (e.g., 30 days per month/360 days
per year).

(iii) Step three: Determine the OID
allocable to each accrual period. Except
as provided in paragraph (c) of this
section, the OID allocable to an accrual
period equals the product of the
adjusted issue price of the debt
instrument {as defined in § 1.1275-1(b))
at the beginning of the accrual period
and the yield of the debt instrument,
less the amount of any qualified stated
interest allocable to the accrual period.
In performing this calculation, the yield
must be stated appropriately taking into
account the length of the particular
accrual period. Example 1 in paragraph
(j) of this section provides a formula for
converting a yield based upon an
accrual period of one length to an
equivalent yield based upon an accrual
period of a different length,

(iv) Step four: Determine the daily
portions of OID. The daily portion of
OID is determined by allocating to each
day in an accrual period the ratable
portion of the OID allocable to the
accrual period. The holder of the debt
instrument includes in incomse the daily
portions of OID for each day during the
taxable year on which the holder held
the debt instrument.

(2) Exceptions and modifications—(i)
The rules of paragraph (b)(1) of this
section do not apply to—

(A) A debt instrument to which
section 1272(a)(6) applies (certain
interests in or mortgages held by a
REMIC, and certain other debt
instruments with payments subject to
acceleration);

(B) A debt instrument to which
§1.1275-4 applies (debt instruments
with contingent payments), except as
provided in § 1.1275—4; or

(C) A variable rate debt instrument to
which § 1.1275-5 applies, except as
prov:ded in § 1.1275-5.

(ii) The amount of OID includible in
income by a holdar is adjusted for any
acquisition premium or is eliminated in
the case of a debt instrument purchased
at a premium. See sections 1272{a)(7)
and 1272(c) and §1.1272-2.

(c) Special rules for determining the
oID alf:)cable to an accrual period—(1)
Unpaid qualified stated interest
allocable to an accrual period. In
determining the OID allocable to an
accrual period under para
(b)(l)(m) of this secuon, interval
between payments of qualified stated .
interest contains more than one accrual
period—

(i) The amount of qualified stated
interest payable at { \e end of the
interval is allocatec on a pro rata basis
to each accrual period in the interval;

d

(ii) The adjusted issue price must be
increased by the amount of any
qualified stated interest that has accrued
prior to the beginning of the accrual
period but is not payable until a later
date. See Example 2 of paragraph (j} of
this section for an example illustrating
the rules in this paragraph (c)(1).

(2) Special rule for final accrual
periods. The OID allocable to the final

accrual period is the difference between
- Notwithstanding paragraphs (d)(1) and

the amount payable at maturity {other
than a payment of qualified stated
interest) and the adjusted issue price at
the beginning of the final accrual
period.

(3) Special rule for certain
instruments with an initial short accrual
{)enod If all accrual periods are of equal
ength, except for an initial shorter
accrual period, the amount of OID
allocable to the initial accrual period
may be computed using any reasonable
method. See Example 3 in paragraph (j}
of this section.

(4) Cross-reference. See §1.1272-3 for
an election by an accrual method holder
to treat all interest income (including
any market discount, acquisition
discount, or qualified stated interest} on
a debt instrument as OID.

(d) Yield and maturity of certain debt
instruments subject to contingencies—
(1) In general. The yield and maturity of
a debt instrument are determined by
assuming that payments will be made
according to the instrument’s stated
payment schedule, even if the debt
instrument provides for a contingency
that could result in the acceleration or
deferrel of one or more payments.

However, the rule in the preceding
sentence only applies if, as of the issue
date, the amounts payable upon the
occurrence of the contingency are fixed.

See § 1.1275—4 for the treatment of a
debt instrument with payments
contingent as to amount.

(2) Contingencies that are likely to
occur—{i} Contingency taken into
account. Notwithstanding the rule in
paragraph (d)(1) of this section, if, based
on all the facts and circumstances as of
the issue date, it is more likely than not
that the contingency will occur, then the
yield and maturity of the debt

-instrument are computed by assuming

that the contingency will occur.

(it} Mandatory sinking fund provision.
Paragraph (d)(zrjy i) of this section does
not apply to a mandatory sinking fund
provision if the terms of the provision
mest reasonable commercial standards.

{(iii) Consistency rule. The
determination b the issuer that a
contingen or will not occur under

graph d)(z)(n) of this section is

inding on all holders of the debt
instrument. However, the issuer’s
determination is not binding on a helder
that explicitly discloses that its
determination of the yield and maturity
of the instrument is different from the
issuer’s determination. The disclosure
must be made on the form prescribed by
the Commissioner and attached to the
holder’s timely filed Federal income tax
return for the tax year that includes the
acquisition date of the debt instrument.

3) Treatment of options.

(d)(2) of this section, this paragraph
(d)(3) provides rules for determining the
yield and maturity of a debt instrument
that provides the holder or issuer with
unconditional options to accelerate or
defer payments on one or more dates
during the term of the debt instrument
if, as of the issue date, the amounts
payable upon the exercise of the options
are fixed. For purposes of calculating
yield and maturity, an issuer is treated
as exercising any such option if its
exercise would lower the yield of the
debt instrument. A holder is treated as
exercising any such option if its exercise
would increase the yield of the debt
instrument. See Example 5 through
Example 7 in paragraph (j) of this
section.

(4) Subsequent ad;ustments Ifa
contingency described in this paragraph
(d) (including the exercise of an option
described in paragraph (d)(3) of this
section) actually occurs or does not
occur, contrary to the assumption made
pursuant to this paragmph (d) (a
“change in circumstances"’}, the debt
instrument is treated as follows—

(i) If the change in circumstances
defers a payment (e.g., failure to
exercise a put or call option treated as
exercised, or exercise of an option to
extend treated as not exercised), then,
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solely for purposes of sections 1272 and
1273, the debt instrument is treated as
reissued on the date of exercise or non-
exercise for an amount equal to its
adjusted issue price on that date. See
Example 5 in paragraph (j} of this
section.

(ii) If the change in circumstances
accelerates a payment (e.g., failure to
exercise an option to extend or to issue
additional debt instruments in lieu of
cash interest payments treated as
exercised, or exercise of a put or call
option treated as not exercised), the debt
instrument is treated as if the issuer
made a prepayment in the-amount of the
accelerated payment. See section 1271
and the regulations thereunder if the
debt instrument is retired or §1.1275-
2(a) in all other cases. See Example 6
and Example 7 in paragraph (j) of this
section.

(5) Certain debt instruments with
indefinite maturities. The yield of a debt
instrument payable on demand or with
an indefinite maturity is its stated
interest rate if its issue price is equal to
its stated principal amount and interest
is paid or compounded at a fixed rate
over the entire term of the debt
instrumem at intervals of one year or

ess.

(e} Convertible delyt instruments, For
purposes of section 1272, an option to
convert a debt instrument into the stock
of the issuer or a related party (as
defined in section 267(b) or section
707(b)(1)) is ignored, even if the
privilege may be satisfied or exercised
for the cash value of the stock.

() Special rules for determining
whether a debt instrument is a short-
term obligation. For purposes of
sections'871(g), 1271(a)(3), 1271(a}(4),
1272(a)(2)(C), and 1283(a)(1), the term of
‘a debt instrument is the longest length
of time possible that the instrument
could be outstanding under the terms of
the debt instrument. In addition, the
term of the instrument includes either
the issue date or the maturity date, but
not both dates.

(g) Basis ad]ustment The basis of a
debt instrument in the hands of the
holder is increased by the amount of
OID included in the holder’s gross
income and decreased by the amount of
any payment from the issuer to the
holder under the debt instrument other
than a payment of qualified stated
interest.

(b) Debt instruments denominated in
a currency other than the U.S. dollar.
The rules of section 1272 and this
section apply to debt instruments that
provide for payments denominated in,
or determined by reference to, the )
functional currency of the taxpayer or
qualified business unit of the taxpayer

{even if that currency is other than the
U.S. dollar). See §1.988-2(b) to
determine interest income or expense
for debt instruments that provide for
payments denominated in, or
determined by reference to, a
nonfunctional currency.

(i) [Reservéd)

(j) Examples. The rules of this section
are illustrated by the following
examples. Each example assumes that
all taxpayers use the calendar year as
the taxable year. In addition, each
example assumes a 30-day month, 360-
day year, and that the first accrual
period begins on the issue date and the
final accrual period ends on the day
before the stated maturity date.
Although, for purposes of simplicity,
the yield as stated is rounded to two
decimel places, the computations do not
reflect any such rounding convention.

Example 1. Accrual of OID on zero coupon
debt instrument; choice of accrual periods—
(i) Facts. On July 1, 1994, A purchases at
original issue, for $675,564.17, a debt
instrument that matures on July 1, 1999, and
provides for a single payment of $1,000,000
at maturity.

(ii) Determination of yield. Under
paragraph (b)(1)(i) of this section, the yield of
the debt instrument is eight percent,
compounded semiannually.

(iii) Determination of accrual period.
Under paragraph (b)(1)(ii) of this section,
accrual periods may be of any length
provided that each accrual period is no

" longer than one year and each payment of

principal or interest occurs at the end of an
accrual period. The yield to maturity to be
used in computing OID accruals in any
accrual period, however, must reflect the
length of the accrual period chosen. A yield
based on compounding b times per year is
equivalent to a yield based on compounding-
c times per year as indicated by the following
formula:
r=c{(1+i/b) -1}
In which: -
i=The yield based on compounding b times
per year expressed as a decimal
r=The equivalent yield based on
compounding c times per year expressed
as a decimal
b=The number of compoundmg periods in
a year on which i is based (for example,
12, if i is based on monthly
compounding) )
c=The number of compoundijng periods in
a year on which r is based

(iv) Determination of OID allocable to each
accrual period. Assume that A decides to
compute OID on the.debt instrument using
semiannual accrual periods. Under paragraph
{(b)(1)(iii) of this section, the OID allocable to
the first accrual period is $27,022.56: the
product of the issue price ($675,564.17) and
the yield properly adjusted for the length of
the accrual period (eight percent/2), less
qualified stated interest allocable to the
accrual period ($0).-The daily portion of OID
for the first semiannual accrual period is
$150.13 ($27,022. 56/180)

(v) Determination of OID if monthly
accrual periods are used. Alternatively, -
assume that A decides to-compute OID on the
debt instrument using monthly accrual
periods. Using the above formula, the yield
on the debt instrument reflecting monthly
compounding is 7.87 percent, compounded
monthly (12{(1+.08/2) ¥12-1}). Under
paragraph (b)(1)(iii) of this section, the QID
allocable to the first accrual period is
$4,430.48: the product of the issue price
(8675,564.17) and the yield properly adjusted
for the length of the accrual period (7.87
percent/12), less qualified stated interest
allocable to the accrual pericd ($0). The daily
portion of OID for the first monthly accrual
period is $147.68 ($4,430.48/30). . -

Example 2. Accrual of OID on debt
instrument with qualified stated interest—{i)
Facts. On September 1, 1994, A purchases at
original issue, for $30,000, B corporation’s
debt instrument that matures on Septémber
1, 2004, and has a stated principal amount
of $100,000, payable on that date. The debt
instrument provides for semiannual -
payments of interest of $3,000, payable on
September 1 and March 1 of each year,
beginning on March 1, 1995.

(ii) Determination of yield. The debt
instrument is a ten-year debt instrument with
an issue price of $90,000 and a stated
redemption price at maturity of $100,000.
The semiannyal payments of $3,000 are
qualified stated interest payments. Under
paragraph (b)(1)(i) of this section, the yield is
7.44 percent, compounded semiannually.

(iii) Accrual of OID if semiannual accrual
periods are used. Assume that A decides to
compute OID on the debt instrument using
semiannual accrual periods. Under paragraph
{b)(1)(iii) of this section, the OID allocable to
the first accrual period equals the product of
the issue price ($90,000) and the yield
properly adjusted for the length of the
accrual period (7.44 percent/2), less qualified
stated interest allocable to the accrual period
(83,000). Therefore, the amount of OID for
the accrual period equals $345.78 .
{$3,345.78-$3,000).

(iv) Adjustment for accrued but unpaid
qualified stated interest if monthly accrual
periods are used. Assume, alternatively, that
A decides to compute OID on the debt
instrument using monthly accrual periods.
The yield, compounded monthly, is 7.32
percent. Under paragraph (b)(1)(iii) of this
section, the OID ailocable to the first accrual
period equals the product of the issue price
($90,000) and the yield properly adjusted for
the length of the accrual period (7.32
percent/12), less qualified stated interest
allocable to the accrual period. Under
paragraph (c)(1)(i) of this section, the
qualified stated interest allocable to the
accrual period is the pro rata amount of
qualified stated interest allocable to the
accrual period ($3,000 x ¥, or $500).
Therefors, the amount of OID for the aci:rual
period is $49.18 ($549.18-$500).

Exemple 3: Accrual of OID for debt
instrument with short first accrual period—
(i) Facts. On May 1, 1994, G purchases at
original issue, for $80,000, H corporation’s
debt instrument maturing on July 1, 2004.
The debt instrument provides for a single
payment at maturity of $250,000. G computes
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its OID assuming six-month accrual periods
ending on January 1 and July 1 of esch year
and an initial short-two-month accruel period
from May 1, 1994 through June 30, 1994,

(i1) Determination of yield. The yteld on
the debt instrument is 11.53 percent,
compounded semiannually.

(iii} Determination of OID allocable to
short first accrual period. Under paregraph
(c}{3) of this section, G may use any
reasonable method to compute OID for the
initial accrual period. One reasonable
method is to calculate the amount of OID
pursuant to the following formula:

O nor=IPx(i/k)xf
In which:

OID¢pon=The amount of OID allocable to

the initial short accrual period

IP=The issue price of the debt instrument

i=The yield to maturity expressed as a

decimal

k=The number of accrual periods in a year

f=A fraction whose numerator is the

number of days in the short first accrual
period, and whose denominator is the

- number of days in a full accrual period

(iv) Amount of OID for the short period.
Under this method, the amount of OID for the
initial short accrual period equals $1,537
{$80,000 x (11.53 percent/2) x (60/180)).

" (v) Alternative method. Another reasonable
method is to calculate the amount of OID for
the initial short period using the yield based
on bi-monthly compounding, computed
pursuant to the formula set forth in Example
1 of paragraph (j) of this section. Under this
method, the amount of OID for the initial
short period equals $1,508.38 ($80,000 x
(11.31 percent/6). .

Example 4. Impermissible accrual of OID
using a method other than constant yield
method—{i) Facts. On July 1, 1994, B
purchases at original issue, for $100,000, C
corporation’s debt instrument that matures
on july 1, 1999, and has a stated principal
smount of $100,000. The debt instrument
provides for a single payment at maturity of
$148.024.43. The yield of the debt instrument
is eight percent, compounded semiannually.

(ii) Determination of yield. Assume that C
uses six monthly accrual periods to campute
its OID for 1994. The yield must reflect the
monthly compounding (as determined using
the formula described in Example 1 of

ph (j) of this section). As a result, the

monthly yield of the debt instrument is 7.87
percent, divided by 12. C may not compute
its monthly accruals of OID for the last six
months in 1994 by dividing eight percent by
12.

Example 5. Debt instramenit subject to put

" option—{i) Facts. On January 1, 1994, G

purchases at original issue, for $70,000, H
corporation’s debt instrument maturing on
January 1, 2009, with a stated principal
amount of $160,000, payable at maturity. The
debt instrument provides for semiannual
payments of interest of $4,000, payable on
January 1 and July 1 of each year, beginning
on july 1, 1994, The debt instrument gives G
a right to put the bond back to H, exercisable
on January 1, 2004, in return for $85,000
{exclusive of the $4,000 of stated interest
payable on that date).

(i} Determination of yield and maturity.
Yield determined without regard to the put

optioh is 12.47 percent, compounded
semiannually. Yield determined by assuming
that the put option is exercised (Le., by using

-January 1, 2004, as the maturity date and

$85,000 as the stated principal amount
payable on that date) is 12.56 percent,
compound semiannually. Thus, under
paragraph (d)(3) of this section, it is assumed
that G will exercise the put option, because
axercise of the option would increase the
yield of the debt instrument. Thus, for
purposes of calculating OID, the debt
instrument is assumed to be a ten-year debt
instrument with an issue price of $70,000, a
stated redemption price at maturity of
$85,000, and a yield of 12.56 percent,
compounded semiannually.

(iif) Co! ences if put option is, in fact,
not exercised. If the put option is, in fact, not
oxercised, then, under paragraph (d)(4)(i) of
this section, the debt instrument is treated,
solely for purposes of sections 1272 and
1273, as if it were reissued on January 1,
2004 for an amount equal to its adjusted
issue price on that date, $85,000. The new
debt instrument matures on January 1, 2009,
with a stated principal amount of $100,000
payable on that date and provides for
semiannual payments of interest of $4,000.
The yield of the new debt instrument is 12.08
percent, compounded semiannually.

Example 6. Debt instrument subject to
partial call option—{(i) Facts. On January 1,
1994, H purchases at original issus, for
$95,000, J corporation’s debt instrument that
matures on January 1, 1999, and has a stated
principal amount of $100,000, payable on
that date. The debt instrument provides for
semiannual payments of interest of $4,000,
payable on January 1 and July 1 of eech year,
beginning on July 1, 1994. On Januery 1,

. 1997, ] has a right to call 50 percent of the

principal amount of the debt instrument for
$55,000 (exclustve of the $4,000 of stated
interest payable on that date).

(it) Determination of yield and maturity.
Yield determined without regard to the call
option is 9.27 percent, compounded
semiannually. Yield determined by assuming
] exercises its call option is 10.75 percent,
compounded semiannually. Thus, under
paragraph (d)(3) of this section, it is assumed
that J will not exercise the call option
because exercise of the option would
increase the yield of the debt instrument,
Thus, for purpases of calculating OID, the
debt instrument is assumed to be a five-year
debt instrument with a single principal
payment at maturity of $100,000, and a yield
of 9.27 percent, compounded semiannually.

(iii) Consequences if the call option is, in
fact, exercised. If the call option is, in fact,
exercised, then under paragraph (d)(4){ii) of

this section, the debt instrument is treated as -

if the issuer made a prepayment of §55,000

that is subject to § 1.1275-2(a). Consequently,
under § 1.1275-1(b), the adjusted issue price

immediately after the call option is exercised .

equals the issue price of the debt instrument
($95,000) increased by the OID previously
includable in gross income ($2,725.12) end
decreased by any payment (other thana
qualified stated interest payment) ($55,000).

The yield of the debt instrument continues to .

be 9.27 percent, compounded semiannually.

- Under paragraph (c)(2) of this section, the

OID for the final accrual period is $7,357.23
(the difference between the amount payable
at maturity and the adjusted issue price at the
beginning of the final accrual period).

Example 7. Debt instrument providing for
payment of interest “in kind"—{i} Facts. On
January 1, 1994, T furchases at original
issue, for $75,000, U corporation’s debt
instrument maturing on Januery 1, 1999, at
a stated principal amount of $100,000,
payable on that date. The debt instrument
provides for semiannual payments of interest
of $2,000 on January 1 and July 1 of each
year, beginning on july 1, 1994. The debt
instrument gives U the right to issue, in lieu
of the first interest payment, a second debt
instrument maturing on January 1, 1999 with
a stated principal amount of $2,000. This
debt instrument would provide for
semiannual payments of interest of $40 on
January 1 and July 1 of each year, beginning
on Japuary 1, 1995,

(ii) Determination of yield and maturity.
Under § 1.1275-2(c)(3), the issuance of the
subsequent debt instrument is not considered
a payment made on the original debt
instrument, and the subsequent debt
instrument is aggregated with the original
debt instrument. As a result, the right to issue
the subsequent debt instrument is treated as
an option to defer the initial interest payment
until maturity. Yield determined without
regard to the option to defer is 10.41 percent,
compounded semiannually. Yield
determined by assuming U exercises its
option to defer is 10.28 percent, campounded
semiannually. Thus, unde;gxmgmph (d)(3)
of this section, it is assumed that U will
exercise the option to defer by issuing the
subsequent debt instrument because exercise
of the option would decrease the yield of the -
debt instrument. For purposes of calculating
OID, the debt instrument is assumed to be a
five-year debt instrument with a single
principal payment at maturity of $102,000
and nine semiannual interest payments of
$2,040 be; on January 1, 1895. As a

- result, the yield is 10.28 percent,

compounded semiannually.

(iit) Consequences if the initial interest .
payment is made. Under paragraph (d){4)(ii}
of this section, if U pays $2,000 on July 1,
1994, the debt instrument is treated as if the
{ssuer made a prepayment of $2,000.
Consequently, the adjusted issue price of the
debt instrument immediately after the
prepayment is $77,380.22, The yield
continues to be 10.28 percent, compounded
semiannually. Under paragraph (c)(2) of this
section, the OID for the final accrual period
of six months is $4,255.56 (the difference
between the amount payable at maturity and
the adjusted issue price at the beginning of
the final accrual period).

Example 8. Debt instrument with stepped
interest rate—{i) Facts. On July 1, 1984, G
purchases at original issue, for $85,000, H

tion's debt instrument maturing on
July 1, 2004. The debt instrument has a stated
principal amount of $100,000, payable cn the
maturity date and provides for semiannual
interest payments on fanuary 1 and july 1 of
each year, beginning on January 1, 1995. For
the first five years, the amount of each
payment is $2,000 and for the final five yea:s
the emount of each payment is $5,000.



Federal R;egister / Vol. 57, No. 246 / Tuesday, December 22, 1992 / Proposed Rules 60763

(if) Determination of OID. Assume that G
computes its OID using six-month accrual
periods ending on January 1 and July 1 of
each year. The yield of the debt instrument,
determined under paragraph (b}(1)(i) of this
section, is 8.65 percent, compounded
semiannually. Interest is unconditionslly
payable at a fixed rate of at least four percent,
compounded semiannually, for the entire
term of the debt instrument. Consequently,
under §1.1273~1(c)(1), the somiannual
payments are qualified stated interest
payments to the extent of $2,000. The
amount of OID for the first six-month accrual
period is $1,674.34 (the issus price of the
debt instrument ($85,000) times the yield of
the debt instrument for that accrual period
(.0865/2) less the amount of any qualified
stated interest allocable to that accrual period
(52,000)). ' .

Example 9. Debt instrument with an
indefinite maturity that provides for interest
at a constant rate—{i) Facts. On January 1,
1994, V purchases at original issue, for
$100,000, W corporation’s debt instrument.

. The debt instrument calls for interest to
accrue at a rate of nine percent, compounded
annually. The debt instrument is redeemable
at any time at the option of the holder for an
amount equal to $100,000, plus accrued
interest.

(ii) Amount of OID. Pursuant to paragraph
(d)(5) of this section, the yield of the debt
instrument is nine percent, compounded
annually. If the debt instrument is not
redeemed during 1894, the amount of OID
allocable to the year is $9,000.

§1.1272-2 Treatment of debt instruments
purchased at & premium.

(a) In general. Under section
1272(c)(1). if a holder purchases a debt
instrument at a premium, the holder
does not include any OID in gross
income. Under section 1272(a)(7), ifa
holder purchases a debt instrument at
an acquisition premium, the holder
reduces the amount of OID includible in
gro;: income b)l'l t(his(b)am determined
-under paragra 4) o section.

b) Iﬂﬁmuo?ls and special rules—(1)
Purchase. For purposes of section 1272
and this section, “purchase” means any
acquisition of a debt instrument,
including the acquisition of a newly
issued dgbt instrument in a debt-for-
debt exchange or the acquisition of a
debt instrument in a transferred basis
transaction (e.g., under saction 362 (a)
or (b) or section 1015).

(2) Premium. A debt instrument is -
purchased at & premium if its adjusted

- basis, immediately after its purchase by
the holder, the sum of all
arpounts payable on the instrument after
the purchase date other than payments
of qualified stated interest (as defined in
§1.1273-1(c)). .

(3) Acquisition premium. A debt
instrument is purchased at an
acquisition premium if it is not
purchased at a premium and .
immediately after its purchase

(including a purchase at original issue)

its adjusted basis is greater than its-

. adjusted issue price (as defined in

§1.1275-1(b)).

(4) Acquisition premium fraction. In
a?lying section 1272{a)(7), the cost of
a debt instrument is its adjusted basis
immediately after its acquisition by the

urchaser. Thus, the numerator of the

ction determined under section
1272(a)(7)(B) is the excess of the
adjusted basis of the debt instrument
immediately after its acquisition by the
purchaser over the adjusted issue price
of the debt instrument. The
denominator of the fraction determined
under section 1272(a)}(7)(B) is the excess
of the sum of all amounts payable on the
debt instrument after the purchase date,
other than payments of qualified stated
interest, over the instrument’s adjusted
issue price. :

(5) Election to accrue discount on a
constant yield basis. Rather than apply
the acquisition premium fraction, a
holder of a debt instrument purchased
at an acquisition premium may elect
under § 1.1272-3 to compute OID
accruals by treating the purchase as a
purchase at original issuance and
applying the mechanics of the constant
yield method. .

-(6) Special rules for determining
basis—{i) Debt instruments acquired in
exchange for other property. For
purposes of section 1272(a)(7), section
1272(c), and this section, if a debt
instrument is acquired in an exchange
for other property (other than in a
reorganization defined in section 368)
and the basis of the debt instrument is
determined, in whole or in part, by
reference to the basis of the other
property, the basis of the debt
instrument will not exceed its fair
market value immediately after the
exchange. For example, if a debt
instrument is distributed from a
partnership to.a partner and the
distribution is subject to section 731, the
partner’s basis in the debt instrument
may not exceed its fair market value for

_purposes of this-section.

(i1} Purchases of debt instruments
with accrued but unpaid qualified
stated interest. For purposes of this
section, if the adjusted basis of a debt
instrument immediately after its
purchase is equal to the cost of the
instrument under section 1012, the
adjusted basis is reduced by any amount

- of qualified stated interest that is

accrued but unpaid as of the purchase

date.

(iii) Acquisition by gift. For purposes
of this section, a donee’s adjusted basis

. in a debt instrument is the donse’s basis

for determining gain under section
1015{a). '

(c)} Examples. The followixig examples
illustrate the application of this section.

Example 1. Debt instrument purchased at
an acquisition premium—{i) Facts. On July 1,
1992, A purchased at original issue, for $500,
a debt instrument issued by Corporation X.
The debt instrument matures on July 1, 1997,
and calls for a single payment at maturity of
$1,000. Under section 1273(a), the debt
instrument has a stated redemption price at
maturity of $1,000 and, thus, OID of $500. On
July 1, 1884, when the debt instrument’s
adjusted issue price is $659.75, A sells the
debt instrument to B for $750 in cash.

(i) Acquisition premium fraction. Bacause
the cost to B of the debt instrument is less
than the amount payable on the debt
instrument after the purchase date, but is
greater than the debt instrument’s adjusted
issue price, B has paid an acquisition
premium for the debt instrument.
Accordingly, the daily portion of OID for any
day that B holds the debt instrument is
reduced by a fraction the numerator of which
is $90.25 (the excess of the cost of the debt
instrument over its adjusted issue price), and
the denominator of which is $340.25 (the
excess of the sum of all payments after the
purchase date over its adjusted issue price).

Example 2. Debt-for-debt exchange where
holder is considered to purchase new debt
instrument at a premium—{i) Facts. On
January 1, 1994, H purchases at original
issue, for $1,000, a debt instrument issued by
Corporation X. On July 1, 1996, when H’s
adjustable basis in the debt instrument is
$1,000; Corporation X issues a new debt
instrument with a stated redemption price at
maturity of $750 to H in éxchange for the old
debt instrument. Assume that the issue price
of the new debt instrument is. $600. Thus,
under section 1273(a), the debt instrument
has OID of $150. The exchange qualifies as
a recapitalization under section 368(a)(1)(E).
with the consequence that, under sections
354 and 358, H recognizes no loss on the
exchange and has an adjusted basis in the
new debt instrument of $1,000.

(ii) Application of section 1272(c/(1).
Under paragraphs (b)(1) and (b)(2) of this
section, H purchases the new debt
instrument at a premium of $250. : .
Accordingly, under section 1272(c})(1), H'is -
not required to include OID in income with
respect to the new debt instrument.

Example 3. Debt-for-debt exchange where
holder is considered to purchase new debt
instrument at an acquisition premium—{i)
Facts. The facts are the same as in Example -
2, except that H purchases the old debt
instrument from another holder on July 1,
1994, and on July 1, 1896, H's adjusted basis
in the old debt instrument is $700. Under -
section 1273(a), the new debt instrument is
issued with OID of $150.

(if) Application of section 1272(aj{7).
Under paragraphs (b)(1) and (b)(3) of this
section, H purchases the new-
instrument at an acquisition premium of
$100. Accordingly, the daily portion of OID

. that is includible in H's income is reduced

by the datly portion of acquisition premium
determined under section 1272(a)(7).
Example 4. Treatinent of acquisition
premiumn for debt instrument acquired by -
gift—(1) Facts. On July 1, 1994, D receives &s
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a gift a debt instrument with a stated
redemption price at maturity of $1,000 and
an adjusted issue price of $800. The fair
market value of the debt instrument on that
date is $800. The donor purchased the debt
instrument on July 1, 1993 at an acquisition
premjum and had an adjusted basis of $950
in the debt instrument.

(ii) Application of section 1272(a)(7).
Under paragraphs (b)(1), (b)(3) and (b)(6)(iii)
of this section, D is considered to have
purchased the debt instrument at an
acquisition premium of $150. Accordingly,
the daily portion of OID that is includible in
D’s income is reduced by the daily portion
of acquisition premium determined under
section 1272(a)(7).

§1.272-3 Election by accrual method
hoider to treat all interest on a debt
instrument as OID.

(a) Election. A holder that uses an
accrual method of accounting may elect
to include in gross income all interest
that accrues on a debt instrument by
using the constant yield method
described in paragraph (c) of this
section. For purposes of this election,
interest includes stated interest,
acquisition discount, OID, de minimis
OID, market discount, de minimis
market discount, and unstated interest,
as adjusted by any amortizable bond
premium or acquisition premium.

(b) Scope of election—(1) In general.
Except as provided in paragraph (b)(2)
of this section, a holder may make the
election for any debt instrument.

{2) Exceptions, limitations, and
special rules—(i) Debt instruments with
amortizable bond premium (as
determined under section 171). (A) A
holder may make the election for a debt
instrument with amortizable bond
premium only if the instrument
qualifies under section 171(d).

(B) If a holder makes an election
under this section for a debt instrument
with amortizable bond premium, the
holder is deemed to have made the
election under section 171(c)(2) for all
of the holder’s other debt instruments
with amortizable bond premium. If the
holder has previously made the election
under section 171(c)(2), the
requirements of that election with
respect to any debt instrument are
satisfied by electing to amortize the
bond premium under the rules provided
by this section.

(ii) Tax-exempt debt instruments. A
holder may not make the election for a
tax-exempt obligation as defined in
section 1275(a)(3).

(iii) Market discount debt
instruments. If a holder makes the
election under this section for a debt
instrument with market discount, the
holder is deemed to have made the
election under section 1278(b) for all of
the holder’s other debt instruments with

market discount. If the holder has
previously made the election under
section 1278(b), the requirements of that
slection with respect to any debt
instrument are satisfied by electing to
include the market discount in income
in accordance with the rules provided
by this section.

{c) Mechanics of the constant yield
method—(1) In general. For purposes of
this section, the amount of interest that
accrues during an accrual period is
determined under rules similar to those
under section 1272 (the constant yield
method). In applying the constant yield
method, however, a debt instrument
subject to the election is treated as if—

(i]) The instrument is issued for the
holder’s adjusted basis immediately
after its acquisition by the holder;

(ii) The instrument {s issued on the

~ holder’s acquisition date; and

(iii) None of the interest payments
provided for in the instrument are
qualified stated interest payments.

(2) Special rules to determine

- adjusted basis. For purposes of

paragraph (c)(1)(i) of this section—

(i} If the debt instrument is acquired
in an exchange for other property (other
than in a reorganization defined in
section 368) and the basis of the debt
instrument is determined, in whole or
in part, by reference to the basis of the
other property, the adjusted basis of the
debt instrument may not exceed its fair
market value immediately after the
exchange; and '

(ii) If the debt instrument was
acquired with amortizable bond
premium (as determined under section
171), the adjusted basis of the debt
instrument is reduced by the value
attributable to any conversion feature,
unless that amount is de minimis,

(d) Basis adjustments. The holder's
basis in each debt instrument is
adjusted for amounts taken into account
by the holder under this section.

(e} Time and manner of making the
election. The election must be made for
the taxable year in which the holder
acquires the debt instrument. The
election is made by attaching to the
holder’s timely filed Federal income tax
return a statement that the holder is

.making an election under this paragraph
and that identifies the debt instruments
subject to the election. A holder may
make the election for a class or group of
debt instruments by attaching a
statement describing the type or types of
debt instruments being designated for
the election. If applicable, this election
satisfies the election requirements under
sections 171(c)(2), 1276(b)(2), 1278(b),
and 1283(b){2).

{f) Revocation of election. The
election may not be revoked unless

approved by the Commissioner.
However, the holder will still be
required to use the constant yield
method to compute accrued market
discount and acquisition discount for
debt instruments that were acquired on
or before the revocation and that were
subject to the election.

§1.1273~-1 DefInitlon of OID.

() In general. Section 1273(a)(1)
defines OID as the excess of a debt
instrument’s stated redemption price at
maturity over its issue price. Section
1.1273-2 defines issue price and
paragraphs (b) and (c) of this section
define stated redemption price at
maturity. Paragraph (d) of this section
provides de minimis rules under which
the amount of OID is treated as zero.
Although the total amount of OID with
respect to a debt instrument with an

_indefinite maturity date (including an

instrument payable on demand) may be
indeterminate, §1.1272-1(d)(5) provides
rules to determine the yield of certain
debt instruments with indefinite
maturities. See Example 9 in § 1.1272-

1(j).

’(b) Stated redemption price at
maturity. A debt instrument’s stated
redemption price at maturity is the sum
of all payments provided by the debt
instrument other than qualified stated
interest payments. The rules of
§1.1272-1(d) apply in determining the
stated redemption price at maturity of
certain debt instruments subject to
contingencies.

(c) Qualified stated interest—(1) In
general. “Qualified stated interest” is
stated interest that is unconditionally
payable in cash or in property (other
than debt instruments of the issuer) at
least annually at a single fixed rate.
Interest is payable at a single fixed rate
only if the rate appropriately takes into
account the length of the interval
between payments. See Example 1 in

- paragraph (f) of this section. Interest is

considered to be unconditionally
payable only if late payment or
nonpayment is penalized or reasonable
remedies exist to compel payment.
Notwithstanding the preceding
sentence, interest is not considered to ba
unconditionally payable if the lending
transaction does not reflect arm’s length
dealing and the holder does not intend
to enforce such remedies. Interest
payable upon the cccurrence of a
contingency (such as the existence of
profits) is not unconditionally payable.

(2) Variable rate debt instrument. In
the case of a variable rate debt
instrument, “‘qualified stated interest” is
defined in § 1.1275-5(e).

(3) Stated interest in excess of
qualified stated interest. To the extent
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that stated interest payeble under a debt
instrument exceeds qualified stated
interest, the excess is included in the
debt instrument’s stated redemption
rice at maturity. .

(4) Short-term obligations. In the cas
of a short-term obligation (as defined in
section 1283(a)(1)(A)), no g:yments of
interest are considered to be qualified
stated interest. :

(d) De minimis OID—(1) In general, If
the amount of OID with respect to a debt
instrument is less than the de minimis
amount, the amount of OID is treated as
zero, and all stated interest is treated as
qualified stated interest.

(2) De minimis amount. The de

. minimis amount is an amount equal to
0.0025 multiplied by the product of the
stated redemption price at maturity and
the number of complete years to
maturity from the issue date.

(3) Installment obligations. In the case
of an installment obligation (as defined
in paragraph (e)(1) of this section),
paragraph (d)(2) of this section is
applied by substituting for the “number
of complete years to maturity” the
weighted average maturity (as defined
in paragraph (e)(3) of this section).
Alternatively, in the case of a debt
instrument that provides for payments
of principal no more rapidly than a self-
amortizing installment obligation (as
defined in paragraph (e)(2) of this
section), the de minimis amount defined
in paragraph (d)(2) of this section may
be calculated by substituting 0.00167 for
0.0025. :

(4) Special rule for variable rate debt
instruments. If a variable rate debt
instrument (within the meaning of
§1.1275-5(a)) has stated interest that is
not unconditionally payable at least
annually, the amount of OID on the debt
instrument is considered to be greater
than the de minimis amount.

(5) Special rule for interest holidays,
teaser rates, and other interest
shortfalls—(i) In general. Solely for the
purpose of determining whether OID is
de minimis, the rule in this paragraph
{(d)(5) generally treats teaser rates,
interest holidays, and certain other
interest shortfalls as resulting in OID
equal to the amount of interest foregone
during the period of the teaser, holiday,
or shortfall. This rule applies if—

(A) The amount of OID is more than
the de minimis amount as otherwise
determined under paragraph (d) of this

-section; and )

(B) All stated interest provided for in
the debt instrument would be qualified
stated interest under paragraph (c) of
this section except that for one or more
accrual periods the interest rate is below
the rate applicable for the remainder of
the instrument’s term (e.g., if as a result

of an interest holiday, all stated interest

18 not qualified stated interest). -
(ii) Redetermination of stated .

redemption price at maturity. For

’ ﬂlurposes of determining whether a debt

strument described in paragraph
{d)(5)(i) of this section has de minimis
OID, the stated redemption price at
maturity is treated as equal to the stated
principal amount plus the amount of
additional stated interest that would be
necessary to be payable on the
instrument in order for all stated.
interest to be qualified stated interest -
under paragraph (c) of this section. In
applying the preceding sentencs, the
additional amount that is added to the
stated redemption price at maturity is
reduced (but not below zero) by the
difference between the debt
instrument’s issue price and its stated
principal amount. See Example 3 of
paragraph (f) of this section. In addition,
the weighted average maturity of the
debt instrument under paragraph (e)(3)
of this section is determinegr by ignoring
the stated interest payments.

(6) Treatment of de minimis OID by
holders—{i) Allocation of de minimis
OID to principal payments. The holder
of a debt instrument includes any de
minimis OID in income as stated
principal payments are made. The
amount includible in income with
respect to each principal payment
equals the product of the total amount
of de minimis OID on the instrument
and a fraction, the numerator of which
is the amount of the principal payment
made and the denominator of which is
the stated principal amount of the
instrument. Any amount of de minimis
OID includible in income under the
preceding sentence is treated as an
amount received in retirement of the
debt instrument for purposes of section

1271,

(ii) Character of de minimis OID. Any
gain attributable to de minimis OID that
is recognized on the sale or exchange of

. a debt instrument is capital gain if the

debt instrument is a capital asset in the
hands of the seller.

(iii) Cross-reference. See §1.1272-3
for an election by an accrual method
holder to treat de minimis OID as OID.

(e) Definitions—(1) Installment
obligation. An installment obligation is
a debt instrument that provides for the
payment of any amount other than
qualified stated interest before maturity.

(2) Self-amortizing installment
obligation. A self-amortizing installment
obligation is an obligation that provides

for equal payments composed of

principal and qualified stated interest
that are unconditionally payable at least
annually during the entire term of the
debt instrument with no significant

additiona) payment required at
maturity.

(3) M)'ei'ghted‘avemge“matuﬁty. The
weighted average maturity of a debt
instrumeat is the sum of the amounts
obtained by multiplying the amount of
each payment under the instrument
(other than a payment of qualified stated
interest) by a fraction, the numerator of

" which is the number of complete years

from the issue date until the payment is
made and the denominator of which is
the stated redemption price at maturity.

(f) Examples. 'Fho provisions of this
section are illustrated by the following
examples.

Example 1. Qualified stated interest—(i)
Facts. On January 1, 1994, A purchases at
original issus, for $100,000, a debt
instrument that matures on January 1, 1998
and has a stated principal amount of
$100,000, payable at maturity. The debt
instrument provides for interest payments of
$8,000 on January 1, 1995 and January 1,
1996, and quarterly interest payments of
§1,943, beginning on April 1, 1996.

(ii) Amount of qualified stated interest. The
annual payments of $8,000 and the quarterly
payments of $1,843 reflect interest payable at
a single fixed rate because 8 percent,
compounded annually, is equivalent to 7.77
percent, compounded quarterly.
Consequently, all stated interest payments
under the debt instrument are qualified
stated interest payments.

Example 2. Stated interest in excess of
qualified stated interest—{i) Facts. On
January 1, 1994, B purchases at original

“issue, for $100,000, C corporation’s five-ysar

debt instrument. The debt instrument
provides for a principal payment of $100,000,
payable at maturity, and calls for annual
interest payments of $10,000 for the first 3
years and annual interest payments of
310,600 for the last two years.

(i) Payments in excess of qualified stated
interest. All.of the first three interest
payments and $10,000 of each of the last two
interest payments are qualified stated interest
payments within the meaning of paragraph
(c})(1) of this section. Under paragraph (c)(3)
of this section, the remaining $600 of each of
the last two interest payments is included in
the stated redemption price at maturity, so
that the stated redemption price at maturity
is $101,200. Pursuant to paragraph (e)(3) of
this section, the weighted average maturity of
the debt instrument is 4.994 years {(4 years
x $600/$101,200) + (5 years x $100,600/ .
$101,200)}. The de minimis amount, or one-
fourth of one percent of the stated
redemption price at maturity multiplied by
the weighted average maturity, is $1,263.50.
Because the actual amount of discount,
$1,200, is less than the de minimis amount,
the instrument is treated as having no OID,
and, under paragraph (d)(1) of this section,
all of the interest payments are considered to
be qualified stated interest.

Example 3. De minimis OID: interest
holiday—i) Facts. On January 1, 1994, C
purchases at original issus, for $97,561, a
debt instrument that matures on January 1,
2006 and has a stated principal amount of
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$100,000, payable at maturity. The debt
instrument provides for an initial interest
holiday-of one quarter and quarterly interest
payments of $2,500 thereafter (beginning on
July 1, 1994). The issue price of the debt
instrument is $97,561. )

(ii) De minimis amount of OID. But for the
interest holiday, all stated interest on the
debt instrument would be qualified stated
interest. Under paragraph (d)(5) of this
section, for purposes of determining whether
the debt instrument has de minimis OID, the
stated redemption price at maturity of the
instrument is $100,061 ($100,000 (stated
principal amount) plus $2,500 (additional
interest for the initial period) minus $2,439
(the difference between the instrument’s
stated principal amount and issue price)).
Thus, the debt instrument is treated as
having OID of $2,500 ($100,061 minus
$97,561). Because this amount is less than
the de minimis amount of $3,000 (0.0025
multiplied by $100,000 multiplied by 12
complete years to maturity), the debt
instrument is treated as having no OID, and
all stated interest is treated as qualified stated
interest.

(iii) If debt instrument had greater than de
minimis OID. If the issue price were $97,000
or less, the debt instrument would not have
de minimis OID. In that case, none of the

- stated interest would be qualified stated
interest. If, for example, the issue price were
$97,000, the stated redemption price at

- maturity would be $217,500 ($100,000 plus
all stated interest), and the debt instrument
would have $120,500 of OID to be accounted
for under the rules of § 1.1272-1.

§1.1273-2 Determination of issue price.

(a) Publicly offered debt instruments
not issued for property—(1) In general.
Except as provided in paragraph (a)(3)
of this section, the issue price of a debt
instrument that is part of an issue of
publicly offéred debt instruments not
issued for property is the first price at
which a substantial amount of the debt
instruments included in the issue is
sold to the public. For this purposs, the
public does not include bond houses,
brokers, or similar persons or
organizations acting in the capacity of
underwriters or wholesalers. The issue
price does not change if part of the issue
is subsequently sold at a different price.

(2) Publicly offered debt instruments
defined. A debt instrument is publicly
offered if it is part of an issue of debt
instruments the initial offering of
which—

(i} Is registered with the Securities
and Exchange Commission; or

(ii) Would be required to be registered
under the Securities Act of 1933 but for
an exemption from registration—

{A) Under section 3 of the Securities
Act of 1933 (relating to exempted -
securities);

(B) Under sections 2 or 4 of the
Securities Act of 1933 because of the
identity of the issuer or the nature of the
security; or

(C) Because the issue is intended for
distribution to persons who are not
United States persons.

(3) Publicly offered Treasury
securities. The issue price of an issue of
publicly offered Treasury securities is
the average price of the debt
instruments sold. See § 1.1275-2(d) for
rules regarding additional Treasury
securities issued in the qualified
reopening,.

) Other debt instruments not issued
for property—(1) In general. The issue
price of an issue of debt instruments not
issued for property and not &ublicly
offered is the price paid by the first
buyer of an instrument that is part of the
issue. For this purpose, the first buyer
does not include any bond house,
broker, or similar person or organization
acting in the capacity of an underwriter,
placement agent, or wholesaler.
Typically, the issue price of a debt
instrument evidencing a loan to a
natural person is determined under this
paragraph (b)(1).

(2) Below-market loans subject to
section 7872(b). The issue price of a
below-market loan subject to section
7872(b) (a term loan other than a gift
loan) is the issue price determined
under this section, reduced by the
excess amount determined under
section 7872(b)(1).

(c) Debt instruments issued for
property where there is trading on an
established market—(1) Publicly traded
debt instruments. The issue price of a
debt instrument issued for property is
the debt instrument’s fair market value,
as of the issue date, if the debt
instrument is part of an issue a portion
of which is traded on an established
market,

(2) Non-publicly traded debt
instruments issued for publicly traded
property. The issue price of a debt
instrument issued for property is the
property’s fair market valus, as of the
issue date, if the debt instrument—

(i) Is not part of an issue a portion of
which is traded on an established
market; and

(ii) Is issued for property that is
traded on an established market.

(3) Definition of property. For
purposes of this section, “‘property”
means a debt instrument, stock,
security, contract, commodity, or
currency.

(d) Traded on an established
market—1) In general. Property is
traded on an established market for
purposes of section 1273(b)(3) if, at any
time during the 60-day period ending 30
days after the issue date (as defined in
§1.1275-1(e)), the property is described
in paragraph (d)(2), (d)(3), (d)(4), or
(d)(5) of this section.

(2) Exchange listed property. Property
is described in this paragraph if it is
listed on—

(i) A national securities exchange
registered under section 6 of the
Securities Exchange Act of 1934 (15
U.S.C. 78f);

(ii) An interdealer quotation system

" sponsored by a national securities

association registered under section 15A
of the Securities Exchange Act of 1834:
or

(iii) The International Stock Exchange
of the United Kingdom and the Republic
of Ireland, Limited, the Luxembourg
Stock Exchange, the Frankfurt Stock
Exchange, the Tokyo Stock Exchange, or
any other foreign exchangs or board of
trade that is designated by the
Commissioner in a revenue ruling or
revenue procedure (see
§ 601.601(d)(2)(ii)(b) of this chapter).

(3) Market traded property. Property
is described in this paragraph if it is
traded either on a board of trade that is
designated as a contract market by the
Commodities Futures Trading
Commission or on an interbank market.

(4) Property appearing on a quotation
medium. Property is described in this
paragraph if it appears on a system of
general circulation (a quotation
medium) that provides a reasonable
basis to determine fair market value by
disseminating either recent price

uotations of identified brokers and

ealers (including those of a single,
identified broker or dealer) or actual
prices of recent sales transactions, A
quotation medium includes a computer
listing of recent sales prices that is
disseminated to subscribing brokers,
dealers, or traders. A quotation medium
does not include a directory of listing of
brokers or dealers for specific securities
that provides neither quotations nor
actual prices of recent sales
transactions, such as the *‘yellow
sheets.”

(5) Readily quotable debt
instruments—{i) In general. A debt
instrument is described in this
paragraph if price quotations are readily
available from dealers and brokers.

(ii) Safe harbors. A debt instrument is
not considered to be described in
paragraph (d)(5)(i) of this section if—

(A) No other outstanding debt
instrument of the issuer {or of any
person who guarantees the debt
instrument) is described in paragraphs
(d)(2), (d)(3), or (d)(4) of this section
(such debt collectively being “other
traded debt”);

(B) The original stated principal
amount of the issue that includes the
debt instrument does not exceed $25
million;
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(C) The conditions and covenants
relating to the issuer’s performance with
respect to the debt instrument are
materially less restrictive than the
conditions and covenants included in
all of the issuer’s other traded debt (e.g.,
the debt instrument is subject to an
economically significant subordination
provision whereas the issuer's other
traded debt is senior); or

{D) The maturity date of the debt
instrument is more than three years after
the latest maturity date of the issuer’s
other traded debt.

(6) Effect of certain temporary
restrictions on trading. If there is any
temporary restriction on trading a
purpose of which is to avoid the
characterization of the property as one
that is traded on an established market
for Federal income tax purposes, then
the property is treated as traded on an
established market. For purposes of the
preceding sentence, a temporary
restriction on trading need not be
im&msed by the issuer.

7) Convertible debt instruments. A
debt instrument is not treated as traded
on an established market solely because
the debt instrument is convertible into
property which is so traded.

('5 Other debt instruments. Under
section 1273(b){4), the issue price of a
debt instrument that is not determined
under paragraphs (a) through (d) of this
saction and that is not determined
under section 1274 is the instrument’s
stated redemption price at maturity.

(f) Investment units—(1) In general.
Under section 1273(c)(2), the issue price
of an investment unit that is publicly
traded or that is issued for cash or
publicly traded property is determined
in accordance with the rules of section
1273 and this section as if the
investment unit were a debt instrument.
The issue price is allocated between the
debt instrument and the property right
(or rights) that comprise the unit based
on their relative fair market values.

(2) Consistent allocation by holders
and issuer. The issuer’s allocation of the
issue price of the investment unit is
binding on all holders of the investment
unit. However, the issuer’s
determination is not binding on a holder
that explicitly discloses that its
allocation of the issue price of the
investment unit is different from the
wssuer’s allocation. The disclosure must
be made on the form prescribed by the
Commissioner and attached to the
bolder’s timely filed Federal income tax
return for the tax year that includes the
acquisition date of the investment unit.

&) Convertible debt instruments. The
issue price of a debt instrument that is
convertible into another debt instrument
or stock of either the issuer or a related

party (as defined in section 267(b) or
section 707(b)(1)) includes any amount
paid with respect to the conversion
privilege, even if the privilege may be
satisfied or exercised for the cash value
of the other debt instrument or stock.

(b) Treatment of amounts
representing pre-issuance accrued
interest—{1) Applicability. Paragraph
(h)(2) of this section provides an
optionel rule for determining the issue
price of a debt instrument if—

(i) A portion of the initial purchase
price of the instrument is allocable to
interest that has accrued prior to the
issue date (pre-issuancs accrued
interest); and

(ii) The instrument provides for a
payment of stated interest on the first
payment date within one ysear of the
issue date that equals or exceeds the
amount of the pre-issuance accrued
interest.

(2) Exclusion of pre-issuance accrued
interest from issue price. If a debt
instrument meets the requirements of
paragraph (h)(1) of this section, the
instrument’s issue price may be .
computed by subtracting from the issue
price (as otherwise computed under the
rules of this section) the amount of pre-
issuance accrued interest. If the issue
price of the instrument is computed in
this manner, a portion of the stated
interest payable on the first payment
date must be treated as a return of the
excluded pre-issuance accrued interest,
rather than as an-amount payable on the
debt instrument.

(i) [Reserved)

{j) Treatment of certain cash
payments incident to lending
transactions—(1) Applicability. The
provisions of this paragraph (j) apply to
cash payments made incident to private
lending transactions (including seller
financing).

(2) Payments from borrower to lender.
In a lending transaction to which
section 1273(b)(2) applies, a payment
from the borrower to the lender (other
than a payment for services provided by
the lender, such as commitment fees or
loan processing costs) reduces the issue
price of the debt instrument evidencing
the loan. In a transaction to which

.section 1274 applies, a payment from

the buyer to the seller that is designated
as interest or points reduces the stated
principal amount of the debt instrument
evidencing the loan. However, solely for
purposes of the borrower (buyer), this
paragraph (j)(2) does not apply to a
payment of points that is deductible by
the borrower (buyer) under section
461(g)(2).

(3) Payments from lender to borrower.
A payment from the lender-to the

borrower in a lending transaction is
treated as an amount loaned.

{4) Payments between lender and
third party. If, as part of a lending
transaction, a party other than the
borrower (the third party) makes a
payment to the lender, that payment is
treated in apprt:g;iate circumstances as
madse from the third party to the-
borrower followed by a payment in the
same amount from the borrower to the
lender and governed by the provisions
of paragraph (j)(2) of this section. If, as
part of a lending transaction, the lender
makes & payment to a third party, that
payment is treated in appropriate
circumstances as an additional amount
loaned to the borrower and then paid by
the borrower to the third party. The
character of the deemed payment
between the borrower and the third
party depends on the substance of the
transaction.

(5) Examples. The provisions of this

aragraph (j) are illustrated by the
ollowing examples.

Example 1. Payments from borrower to
lender in a cash transaction—{i) Facts. A
lends $100,000 to B for a term of 10 years.
At the time the loan is made, B pays $4,000
in points to A. Assume that the points are not
deductible by B under section 461(g)(2) and
that the stated redemption price at maturity
of the debt instrument is $100,000.

(i) Payment results in OID. Under
paragraph (j)(2) of this section, the issue price
of B's debt instrument evidencing the loan is
$96,000. As a result, the debt instrument has
$4,000 of OID. Because the $4,000 is more
than a de minimis amount of OID, the points
are accounted for by both A and B as OID
under section 1272 and theé regulations
thereunder.

Example 2. Payments from borrower to
lender in a section 1274 transaction—i}
Facts. A sells property to B for $1,000,000 in
a transaction that is not a potentially abusive
situation (within the meaning of §1.1274-3).
In consideration therefor, B gives A $300,000
and issues a five-year debt instrument with
a stated principal amount of $700,000,
payable at maturity, and that calls for
semiannual payments of interest at a rate of
8.5 percent. In addition to the cash
downpayment, B pays A $14,000 designated
as points on the loan. Assume that the points
are not deductible under section 461(g)(2).

(i) Issue price. Under paragraph (j){2) of
this section, the stated principal amount of
B’s debt instrument is $686,000 {$700,000
minus $14,000). Assuming a test rate of 9
percent, compounded semiannually, the
imputed principal amount of B's debt
instrument under §1.1274-2{c)(1) is
$686,153. Under § 1.1274-2(b)(1), the issue
price of B's debt instrument is the stated
principal amount of $686,000. As & result,
the debt instrument has $14,000 of OID.
Because the $14,000 is more than a de

- minimis amount of OID, the points are

accounted for by both A and B as OID under
section 1272 and the regulations thereunder
B’s basis in the property purchased is
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$1,000,000 ($686,000 debt instrument plus
$314,000 cash payments),

Example 3. Payments between lender and
third party—{i) Facts. A sells Blackacre to B
for $500,000 in a transaction that is nota
potentially abusive situation (within the
meaning of § 1.1274-3). B makes a cash down
payment of $100,000 and barrows $400,000
of the purchase price from a lender, L,
repaya%le in annual installments over a term
of 15 years calling for interest at a rate of 8
percent, compounded annually. As part of
the transaction, A makes a payment of $8,000
to L to facilitate the loan to B.

(ii) Payment results in a de minimis
amount of OID. Under the provisions of
paragraphs (j)(2) and (j)(4) of this section, B
is treated as having made an $8,000 payment
directly to L and a payment of only $492,000
to A for Blackacre. Thus, B's basis in
Blackacre is $482,000. The payment to L
reduces the issue price of B's debt instrument
to $392,000, resulting in $8,000 of OID
($400,000-$392,000). Because the amount of
OID is de minimis under §1.1273-1(d), L
must account for the de minimis OID under
§1.1273-1(d)(6). But see § 1.1272-3 {election
to treat de minimis OID as OID). B must

- account for the de minimis OID under
§1.163-7,

§1.1274-1  Debt Instruments to which
section 1274 applies.

{a) Types of debt instruments to which
section 1274 a ﬁlies. Subject to the
exceptions and limitations in paragraph
(b) of this section, section 1274 and this
section apply to any debt instrument
given in consideration for the sale or ¢
exchange of property. For 868 O
section 1274, “prol]‘grty" igmes debt
instruments and investment units, but
does not include U.S. currency,
services, or the right to use property. For
the treatment of certain payments for
the use of property or services, see
sections 404 and 467,

(b) Exceptions—{(1) Debt instrument
with adequate stated interest and no
OID. Section 1274 does not apply to a
debt instrument if— .

(i) All interest payable on the
instrument is qualified stated interest;

(ii) The stated rate of interest is at
least equal to the test rate of interest (as
defined in § 1.1274—4); and

(iii) The debt instrument is not issued
in a potentially abusive situation (as
defined in § 1.1274-3).

(2) Exceptions under sections
1274(c)(1)(B), 1274(c)(3), 1274(c), and
1275(b)(1)—(i) In general. Sections
1274(c)(1)(B), 1274(c)(3), 1274A(c), and
1275(b)(1) describe certain transactions
to which section 1274 does not apply.
This paragraph provides certain rules to
be used in applying those exceptions.

(ii) Special rules for certain
exceptions under section 1274(c)(3)~
(A) Determination of sales price for
certain sales of farms. For purposés of
section 1274(c)(3)(A), the determination

as to whether the sales price cannot
exceed $1,000,000 is made without
regard to any other exception to, or
limitation on, the applicability of
section 1274 (e.g., without regard to the
special rules regarding sales.of principal
residences and land transfers between
related persons). In addition, the sales
price is determined without regard to
section 1274 and without regard to any
stated interest. The sales price includes
the amount of any liability included in
the amount realized from the sale or
exchange (see § 1.1001-2),

(B) Sales involving total payments of
$250,000 or less. Under section
1274(c)(3)(C), the determination of the
amount of payments due under all debt
instruments and the amount of other
consideration to be received is made as
of the date of the sale or exchange or, -
if earlier, the contract date. If the precise
amount due under any debt instrument
or the precise amount of any other
consideration to be received cannot be
determined as of that date, section
1274(c)(3)(C) applies only if it can be
determined that the maximum gf the
aggregate amount of payments due
u%gé‘:r the debt instruI:nzrr:lts and other
consideration to be received cannot
exceed $250,000. For purpaoses of
determining the a ate amount of
payments due, if a liability is assumed
or property is taken subject to a liability,
the outstanding principal balance or
adjusted issue price (in the case of an
obligation originally issued at a
discount) of the obligation assumed or
taken subject to is taken into account,

(3) Other exceptions to section 1274—
(i) Holders of certain below-market

* instruments. Section 1274 does not

:illl)ply to any holder of a debt instrument
at—

{A) Is given in consideration for the
sale or exchange of property that is
personal use property (within the
meaning of section 1275(b)(3)) in the
hands of the issuer; and .

(B) Evidences a below-market gift loan
(described in section 7872(c)(1)(A)), a
below-market compensation-related
loan (described in section 7872(c}(1)(B)),
or a below-market corporation-
shareholder loan (described in section
7872(c)(1)(C)).

(ii) Transactions involving certain
demand loans. Section 1274 does not
apply to any debt instrument that
evidences a demand loan that is either
a gift loan (described in section
7872(c)(1)(A)), a compensation-related
loan (described in section 7872(c)(1)(B)),
or a corporation-shareholder loan
(described in section 7872(c)(1)(C)).

(iii) Certain transfers subject to

" section 1041, Section 1274 does not

apply to any debt instrument issued in"

consideration for a transfer of property
subject to section 1041 (relating to
transfers of property between spouses or
incident to divarce).

(c) Examples. The provisions of this
section are illustrated by the following
examples.

Example 1. Single stated rate paid
semiannually. A debt instrument issued in
consideration for the sale of nonpublicly
traded property in a transaction that is not a
potentially abusive situation calls for the
payment of a principal amount of $1,000,000
at the end of a ten-year term and 20
semiannual interest payments of $60,000.
Assume that the test rate of interest is 12
percent, compounded semiannually. The
debt instrument is not subject to section 1274
because it provides for interest equal to the
test rate and all interest payable on the
instrument is qualified stated interest.

Example 2. Sale of farm for debt
instrument with contingent interest—{i)
Facts. On July 1, 1995, A, an individual, sells
to B land used as a farm within the meaning
of section 6420(c)(2). As partial consideration
for the sale, B issues a debt instrument
calling for a single $500,000 payment due in
ten years unless profits from the land in each -
of the ten years preceding maturity of the
debt instrument exceed a specified amount,
in which case B is to make a payment of
$1,200,000. No interest is provided for in the
debt instrument. .

(ii) Total payments may exceed $1,000,000.
Even though the total payments ultimately
payable under the contract may be less than
$1,000,000, at the time of the sale or
exchange it cannot be determined that the
sales price cannot exceed $1,000,000. Thus,
the sale of the land used as a farm is notan .
excepted transaction described in section
1274(c)(3)(A).

Example 3. Sale between related parties
subject to section 483(e}—(i) Facts. On July
1, 1895, A, an individual, sells land (not used
as a farm within the meaning of section
6420(c)(2)) to A’s child B for $650,000. In
consideration for the sale, B issues a debt
instrument to A that calls for a payment of
$650,000. No other consideration is given.
The debt instrument is due in ten years. No
interest is pravided for in the debt
instrument.

(ii) Bifurcation of debt instrument. For
purposes of section 483(e), the $650,000 debt
instrument is tredted as two separate debt
instruments; a $500,000 debt instrument and
a $150,000 debt instrument. The $500,000
debt instrument is subject to section 483(e),
and accordingly is covered by the exception
from section 1274 described in section
1274(c)(3)(F). Because the amount of the
payments due as consideration for the sale
exceeds $250,000, the $150,000 debt
instrument is subject to section i274.

§1.1274-2 Treatment of debt instruments
to which section 1274 applies.

(a) In general. If section 1274 applies
to a debt instrument, section 1274 and
this section determine the issue price of
the debt instrument. For rules relating to
the determination of the amount and
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timing of OID to be included in income,
see section 1272 and the regulations
thereunder.
(b) Issue price—{1) Debt instruments
that provide for adequate stated
_interest; stated principal amount. The
" issue price of a debt instrument that
provides for adequate stated interest is
the stated principal amount of the debt
instrument. For purposes of section
1274, the stated principal amount of a
debt instrument is the aggregate amount
of all payments due under the debt
. instrument, excluding any amount of
stated interest.

(2) Debt instruments that do not
provide for adequate stated interest;
imputed principal amount. The issue
price of a debt instrument that does not
provide for adequate stated interest is
the imputed principal amount of the
debt instrument (as deterrnined under
paragraphs (c), (d), and {e) of this
section).

(3) Debt instruments issued in a
potentially abusive situation; fair
market value. Notwithstanding
paragraphs (b)(1) and (b)(2) of this
section, in the case of a debt instrument
issued in a potentially abusive situation
(s defined in § 1.1274-3), the issue
price of the debt instrument is the fair
market value of the property received in
exchange for the debt instrument,
reduced by the fair market value of any
consideration other than the debt
instrument given in consideration for
the sale or exchange.

(c) Determination of whether a debt
instrument provides for adequate stated
interest—(1) In general. A debt
instrument provides for adequate stated
interest if its stated principal amount is
less than or equal to its imputed
principal amount. “Imputed principal
amount” means the sum of the present
values, as of the issue date, of all
payments, including payments of stated
interest, due under the debt instrument
{determined by using a discount rate
equal to the test rate of interest as
determined in §1.1274~4). If a debt
instrument has a single stated rate of
interest that is paid or compounded at
. least annually, and that rate is equal to
or greater than the test rate, the debt
instrument has adequate stated interest.

{2) Determination of present value.
The present value of a payment is the
amount that, if invested on the
computation date at a compound rate of
interest equal to the test rate, would
increase in value to the amount of the
future payment on the payment date. To
determine present value, a
compounding period must be selected.
and the test rate must be based on the
same compounding period.

(3) Treatment of certain options—{i)
In general. This paragrapb (c)(3)
provides rules for determining the issue
price of a debt instrument to which
section 1274 applies (other than a debt
instrument issued in a potentially
abusive situation) that is subject to one
or more options described in paragraph
(c)(3)(ii) of this section. The holder of a
debt instrument with an option is
presumed to exercise the option if the
imputed principal amount of the debt
instrument, assuming exercise of the
option, exceeds the imputed principal

" amount of the debt instrument,

assuming the option is not exercised.
The issuer of a debt instrument with an
option is presumed to exercise the
option if the imputed principal amount
of the debt instrument, assuming
exercise of the option, is less than the
imputed principal amount of the debt
instrument, assuming the option is not
exercised. See § 1.1272-1(d)(3) to
determine the deb{ instrument’s yield
and maturity for purposes of
determining the accrual of OID with
respect to the instrument.

(ii) Described options. An option is
described in this paragraph if it is not
separately alienable from the debt
instrument and allows a holder or issuer

the unconditional right to accelerate or

defer payments on one or more dates.
during the term of the debt instrument,
However, an option is not described in
this paragraph (c)(3) if, as of the issue
date, the amounts payable on the debt
instrument upon exercise of tha option
are not fixed. See paragraph (e) of this
section for the treatment of a debt
instrument with payments contingent as
to amount. -

(4) Examples. The provisions of
paragraph (c) of this section are
illustrated by the following examples.
Each éxample assumes a 30-day month,
360-day year. In addition, each example
assumes that the debt instrument is not
a qualified debt instrument (as defined
in section 1274A(b)) or issued in a

potentially abusive situation.

Example 1. Debt instrument without a
fixed rate over its entire term—{i} Facts. On
January 1, 1994, A sells nonpublicly traded
property to B for a stated purchase price of
$3,500,000. In consideration for the sale, B
makes & down payment of $500,000 and
issues a ten-year debt instrument with a
stated principal amount of $3,000,000,
payable at maturity. The debt instrument
calls for no interest in the first two years and
interest at a rate of 15 percent payabls
annually over the remaining eight years of
the debt instrument. The first interest
payment of $450,000 is due on December 31,
1996, and the last interest payment is duse on
December 31, 2003, together with the
$3,000,000 payment of principal. Assume
that the test rate of interest applicable to the

debt instrument is 10.5 percent, compounded
annually. o
(ii) Determination of present value.

Because the debt instrument does not call for
a fixed rate of interest no lower than the test
rate of interest for its entire term, the debt
instrument has adequate stated interest only
if the stated principal amount is less than or

‘equal to the imputed principal amount. To

compute the imputed principal amount, all
payments due under the debt instrument
must be discounted back to the issue date at
10.5 percent, compounded annually, as
follows:

(A) The present value of the $3,000,000
principal payment payable on December 31,
2003, is $1,105,347, determined as follows:

" $3,000,600

$1,105,347 = —m—————
(1 + .105/1)10

(B) The present value of the eight interest
payments of $450,000 as of January 1, 1996,
(the interim date) is $2,357,635, determined
as follows:

- 1-(1+.105/1)-#

$2,357,635 = $450,000 x -
(.105/1)

(C) The present value of this interim
amount as of January 1, 1994, the
cofpputation date, is $1,930,865, determined
as follows: :

$2,357,635

$1,930,865 = — 00—
(1+.105/1)?

(iii) Determination of issue price. The debt
instrument’s imputed principal amount (that
is, the total present value of all payments due
under the debt instrument) is $3,036,212
(81,105,347 + $1,930,865). Because the stated
principal amount ($3,000,000} is less than
the imputed principal amount, the debt
instrument provides for adequate stated
interest. However, because none of the
interest on the debt instrument is qualified
stated interest, the instrument’s stated .
redemption price at maturity (as defined in
section 1273(a)(2)) exceeds the instrument’s
stated principal amount by $3,600,000
($450,000 x 8). Thereforse, the debt
instrument is subject to section 1274. The
issue price of the debt instrument is its stated
principal amount ($3,000,000).

Example 2. Debt instrument subject to
issuer call option—{i) Facts. On January 1,
1994, in partial consideration for the sale of
nonpublicly traded property, H corporation
issues to G a ten-year debt instrument,
maturing on Jenuary 1, 2004, with a stated
principal amount of $10,000,000, payable on
that date. The debt instrument provides for
annual payments of interest of eight percent

- for the first five years and 14 percent for the

final five years, payable on January 1 of each
year, beginning on January 1, 1995. In
addition, the debt instrument provides H
with the option to call (’prepay) the debt
instrument at the end of five years for its full
face amount of $10,000,000. Assume that the
applicable Federal mid-term and long-term
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rates applicable to the sale based on annual
compounding are nine percent and ten
percent, respectively.

(ii) Option presumed exercised. Assuming
exercise of the call option, the imputed
principal amount as determined under
paragraph (c){1) of this section is
$9,611,034.87 (the present value of all of the
payments due within a five-year term
discounted at a test rate of nine percent,
compounded annually). Assuming
nonexercise of the call option, the imputed
principal amount is $10,183,354.78 (the
present value of all of the payments due
within a ten-year term discounted at a test
rate of ten percent, compounded annually).

For purposes of determining the imputed
‘principal amount, the option is presumed

exercised because the imputed principal
amount assuming exercise of the option is
less than the imputed principal amount
assuming the option is not exercised. If the
option is presumed exercised, the debt
instrument fails to provide adequate stated
interest. Thus, the issue price of the
instrument is $9,611,034.87.

(d) Treatment of variable rate debt
instruments—(1) Stated interest at a_
qualified floating rate—(i) In general.
For purposes of paragraph (c) of this
section, the imputed principal amount
of a variable rate debt instrument
(within the meaning of § 1.1275-5{a))
that provides for stated interest at 8.
qualified floating rate (or rates) is
determined by assuming that the
instrument provides for a fixed rate of
interest for each accrual period to which
a qualified floating rate applies. For
purposes of the preceding sentences, the
assumed fixed rate in each accrual
period is the value of the qualified
floating rate as of the date of the sale or
exchange (or, if earlier, the contract
date). See § 1.1274—4{c) to determins the
test rate for a variable rate debt
instrument that provides for stated
interest at a qualified floating rate (or
rates),

- (ii) Interest rate limitations.
Notwithstanding paragraph (d){1}(i) of
this section, if, as a result of interest rate
limitations (such as an interest rate cap),
the expected yield of the debt
instrument taking the limitations into
account is significantly less than the
expected yield of the debt instrument
without regard to the limitations, the
interest payments on-the debt
instrument (other than any fixed interest
payments) are treated as contingent
payments subject to paragra{)h (e) of this
section. Generally, reasonably
symmetric interest rate caps and floors
do not result in the debt instrument
being subject to this rule.

(2) Stated interest at a single objective
rate. For purposes of paragraph (c) of
this section, the imputed principal
amount of a variable rate debt
instrument (within the meaning of

§ 1.1275-5(a)}) that provides for stated -
interest at a single objective rate is
determined by treating the interest
payments as contingent payments
subject to paragraph (e) of this section.

{e) Contingent payments—(1) General
rule. For purposes of paragraph (c)(1) of
this section, the stated principal amount
of a debt instrument that provides for
contingent payments is the maximum
amount of the contingent and
noncontingent payments, excluding any
amount of stated interest (whether or
not contingent). The imputed principal
amount of such a debt instrument is the
sum of the present values of the
noncontingent payments as determined
under paragraph (c) of this section, and
the fair market value of the contingent
payments as of the issue date. If the fair
market value of the contingent
payments cannot be determined when
separated from the noncontingent
payments, the imputed principal
amount of the debt instrument is its fair
market value. Only in rare and
extraordinary cases will the fair market
value of the debt instrument be treated
as not reasonably ascertainable. For
additional rules relating to contingent
payments, see § 1.1275-4.

(2) Special rule for earn-outs.
Notwilﬁgtcanding paragraph (e)(1) of this
section, the imputed principal amount
of a debt instrument that provides for
contingent interest payments is its
stated principal amount if—

(i) All or a portion of the contingent
interest payments are conditioned on a
return from the exploitation of the
property acquired for the debt
instrument (including payments
conditioned on profits, sales, rents,
production, or royalties});

(if) The debt instrument would
provide for adequate stated interest
under paragraph (c) of this section at a
test rate of interest equal to 80 percent
of the test rate applicable to the debt
instrument; and

(iii) It is reasonable to expect that
contingent payments of interest
described in paragraph (e)(2)(i) of this
section will raise the total yield on the
debt instrument to at least the test rate
of interest applicable to the debt
fnstrument.

(f) Examples. The provisions of
paragraph (d) of this section are
illustrated by the following examples.
Each examp{e assumes a 30-day month,
360-day year. In addition, each example
assumes that the debt instrument is not
a qualified debt instrument (as defined
in section 1274A(b)) or issued in a
potentially abusive situation.

Example 1. Variable rate debt instrument
with a single rate over its entire term—(i}

Facts. On january 1, 1994, A sells B
nonpublicly traded pro . [n partial
consideration for the sale, B issues a dehi
instrument in the principal amount of
$1,000,000, payabra in five years. The debt
instrument calls for interest payable monthly
at a rate of one percentage point abave the
average prime lending rate of a major bank
for the month preceding the month of the
interest payment. Assume that the test rate of
interest applicable to the debt instrument is
10.5 percent, compounded monthly. On the
date the test rate of interest is determined,
one percentage point above the prime
lending rate of the designated bank is 12.5
percent, compounded monthly.

(ii) Debt instrument has adequate stated
interest. The debt instrument is a variable
rate debt instrument within the meaning of
§1.1275-5. Under paragraph (d}(1)(i) of this
section, the debt instrument is treated as if
it provided for a fixed rate of interest equal
to 12.5 percent, compounded monthly.
Because the test rate of interest is 10.5
percent, compounded monthly, the debt
instrument provides for adequate stated
interest,

Example 2. Debt instrument with a capped
variable rate. On July 1, 1995, A sells
nonpublicly traded property to B in return
for a debt instrument with a stated principal
amount of $10,000,000 payable on July 1,
2005. Interest is payable on July 1 of each
year, beginning on July 1, 1996, at the
Federal short-term rate for June of the same
year, The debt instrument provides, however,
that the interest rate cannot rise sbove 8.5
percent, compounded annually. Assuma that
as of the date the test rate of interest with
respect to the debt instrument is determined,
the Federal shart-term rate is eight percent,
compounded annually. Assume further that
as a result of the interest rate cap of 8.5
percent, compounded annually, the expected
yield of the debt instrument is significantly
less than the expected yield of the debt
instrument if it did not include ths interest
rate cap. Under paragraph (d}(1){ii} of this
section, the variable payments are treated as
contingent payments for purposes of this
section. :

§1.1274-3 Potentiaily abusive situstions
defined. .

(a) In general, For purposes of section
1274, a “‘potentially abusive situation”
meansg-—

(1) A tax shelter (as defined in section
6662(d}(2)(C)(ii)); or

(2) Any other situation involving—

(i) A recent sales transaction;

(ii) Nonrecourse financing;

(iii) Financing with a term in excess
of the useful life of the property; or

(iv) A debt instrument with clearly
excessive interest.

(b) Operating rules—(1) Debt
instruments exchanged for nonrecourse
financing. “Nonrecourse financing”
does not include an exchange of a
nonrecourse debt instrument for an
outstanding recourse or nonrecourss
debt instrument. :

-(2) Nonrecourse debt with substantial
down payment. The term “nonrecourse
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financing” doces not include a sale or
exchange of a real property interest
financed by a nonrecourse debt
instrument, if, in addition to the
nonrecourse debt instrument, the
purchaser provides a down payment
that equals or exceeds 20 percent of the
total stated purchase price of the real
property interest. Far purposes of the
preceding sentence, a “‘real protgerty
interest’” means any interest, other than
an interest solely as a creditor, in real
property.

(3) Cfraarly excessive interest. Interest
on a debt instrument is clearly excessive
if the interest, in light of the terms of the
debt instrument and the
creditworthiness of the borrower, is
clearly greater than the arm’s length
amount of interest that would have been
charged in a cash lending transaction
between the same two parties.

{c) Other situations to be specified by
ruling. The Commissioner may
designate by revenue ruling or revenue
procedure situationg that, althou
described in paragraph (a)(2} of this
section, will not be treated as
gotentiaﬂy abusive because they do not

ave the effect of significantly
misstating basis or amount realized.

(d) Consistency rule. The issuer’s
determination that the debt instrument
is or is not issued in a potentially
abusive situation is binding on all
holders of the debt instrument.
However, the issuer’s determination is
not binding on a holder who explicitly
discloses a position that is inconsistent
with the issuer’s determination. The
disclosure must be made on the form
prescribed by the Commissioner and
attached to tKe holder’s timely filed
Federal income tax return for the tax
year that includes the acquisition date
of the debt instrument.

§1.1274-4 Testrate.

(a) Determination of test rate of
interest—(1) In general, Except as
otherwise previded in sections 1274(e)
and 1274A, the test rate of interest is the
applicable Federal rate based on an
appropriate compounding period.

FZ) Sale-leaseback transactions. For
purposes of section 1274(e)(3), “related
party’’ means a person related to the
transferor within the meaning of
sections 267(b) or 707(b)(1).

{b) Applicable Federal rate defined.
Except as otherwise provided in this
section, the applicable Federal rate is
defined in section 1274(d}). The
applicable Federal rates are published
monthly in revenue rulings (see
§601.601(d}(2)(ii)(b} of this chapter).

(c) Certain variable rate debt
instruments—(1) In general. Except as
otherwise provided in paragraph (c}(2}

of this section, in the case of a variable
rate debt instrument (as defined in
§1.1275-5(a)) with stated interest at »
qualified floating rate (or rates), the
applicable Federal rate is determined by
reference to the longest interval between
interest adjustment dates of the
qualified floating rate, or, if the variable
rate debt instrument provides for an
initial fixed rate, the interval during
which the fixed rate of interest applies,
if it is'longer. :

(2) Limitations on adjustments. If, due
to significant limitations on variations
in a qualified floating rate of interest
(such as those imposed by periodic or
permanent limitations in the amount by
which the variable rate can increase or
decrease), the qualified floating rate in
substance resembles a fixed rate, the
applicable Federal rate is determined by
reference to the term of the debt
instrument.

(d) Lower rate permitted in certain
cases—(1) In general. The applicable
Federal rate with respect to certain debt
instruments having a maturity of 6
months or less is the allowable Treasury
index rate (as defined in paragraph
(d)(2) of this section), if the issuer
provides on the face of the debt
instrument (or, if applicable, in the
master advance agreement) that the debt
instrument qualifies as having adequate
stated interest under section
1274(d)(1)(D) and if the issuer and
holder agree to treat the debt instrument

"as having adequate stated interest, All

successors and assignees thereof are
bound by this agreement.

(2) Allowable Treasury index rates.
The allowable Treasury index rates are
based on the rates published
periodically by the Federal Reserve (i.e.,
Federal Reserve Statistical Releases G.13
and H.15) and, at any given time, are the
lowest of the following rates for any day
within (or for any weekly period ending
within) the preceding 15 £1ys. In the
case of debt instruments having a
maturity of 3 or 8 menths, the allowable
Treasury index rates are the auction
average yield {investment) on the most
recently auctioned U.S. Treasury bills of
the same maturity as the debt
instrument. In the case of debt
instruments having a maturity between
3 and 6 months, the allowable Treasury
index rate is a linear interpolation of the
auction average yield (investment) on
the most recently auctioned U.S.
Treasury bills with maturities of 3 and
6 months. In the case of debt
instuments having a maturity of 3
months or less, the allowable Treasury
index rate is the market yield on 1.S. .
Treasury bills of the same maturity as
the debt instrument.

(e) Foreign currency loans. In the case
of 8 debt instrument that is
denominated in a foreign currency, the
applicable Federal rate is a foreign
currency rate of interest analogous to
the applicable Federal rate described in
this section. An analogous foreign
currency rate of interest is a rate of
interest based on yields {with an
appropriate-compounding period) of the
highest grade of outstanding marketable
obligations denominated in such
currency (excluding any obligations that
benefit from special tax exemptions or
preferential tax rates not available to
debt instruments generelly) with due
consideration given to the maturities of
the obligations.

(f) Installment obligations. For
purposes of determining the test rate of
interest for an installment obligation (as
defined in § 1.1273-1(e)(1)), the term of
the obligation is its weighted average
maturity (as defined in § 1.1273-1(e)(3)).

(g) Date for determining the
applicable Federal rate of interest. For
purposes of section 1274, the applicable
Federal rate with respect to a debt
instrument is the lowest of the
applicable Federsl rates in effect during
the three-month period ending with the
first month in which there is a binding
contract {including an irrevocable
option) in writing that substantially sets
forth the terms under which the sale or
exchange is ultimately consummated. If
there is no binding contract in writing
for the sale or exchange, the three-
month period described in the
preceding sentence ends with the month
in which the sale or exchange occurs.

(h) Examples. The provisions of this
section are illustrated by the following
examples, Each example assumes that
the debt instrument is not issued in a
potentially abusive situation.

Example 1. Variable rate debt instrument
that limits the amount of increase and
decrease in the rate—{i) Facts. On july 1,
1996, A sells nonpublicly traded property to
B in return for a five-year debt instrument
that provides for interest to be paid on July
1 of each year, beginning on July 1, 1997,
based on the prime rate of a local bank en
that date. However, the interest rate cannet
increase or decrease from one year to the next
by more than .25 percentage points (25 basis
points).

(ii) Significant limitation. The debt
instrument is a variable rate debt instrument
as defined in § 1.1275-5. Assume that based
on all the facts and circumstances, the
limitation is a significant Hmitation on the
variations in the rate of interest. Under
paragraph (c}(2) of this sectien, the
applicngle Federal rate is determined by
reference to the term of the debt instrument,
and the applicable Federal rate is the Federal
mid-term rate. :

Example 2. Installment obligation—{1}
Facts. On January 1, 1996, A sells
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ronpublicly traded property to B in exchange
‘for a debt instrument that calls for a payment
of $500,000 on January 1, 2001, and 8
payment of $1,000,000 on January 1, 2006.
The debt instrument does not provide for any
stated interest.

(ii} Determination of term. The debt
instrument is an installment obligation,
Under paragraph (f} of this section, the term
of the debt instrument is its weighted average
maturity (as defined in § 1.1273-1{e)(1)). The
debt instrument’s weighted average maturity
is 8.33 years, which is the sum of {A) the
ratio of the first payment to total payments-
(500,000/1,500,000), multiplied by the
number of complets years from the issue date
until the payment is due (five years), and (B}

" the ratio of the second payment to total
payments {1,000,000/1,500,000), multiplied
by the number of complete years from the
issue date until the second payment is due
(ten years).

" (iii) Applicable Federa! rate. Based on the
calculation in paragraph (ii) of this example,
the term of the debt instrument is treated as
8.33 years. Consequently, the test rate is the
mid-term applicable Federal rate.

§1.1274-5 Assumptions.

{a) In general. Section 1274 does not
apply to a debt instrument if the debt
instrument is assumed, or property is
taken subject to the debt instrument, in
connection with a sale or exchange of
property, unless the terms of the debt
instrument, as part of the sale or
exchange, are modified in a manner that
would constitute an exchange under
section 1001.

(b) Modification of debt instruments—
(1) In general. Except as provided in
paragraph (b)(2) of this section, if a debt
instrument is assumed, or property is
taken subject to a debt instrument, in
connection with a sale or exchange of
property, the terms of the debt
instrument are modified as part of the
sale or exchange, and the medification
triggers an exchange under section 1001,
the maodification is treated as a separate
transaction taking place immediately
before the sale or exchange and is
attributed to the seller of the property.
For purposes of this paragraph, a debt
instrument is not considered to be
modified as part of the sale or exchange
unless the selier knew or had reason to
know about the modification.

(2) Election to treat buyer as
modifying the debt instrument. Rather
than having the rules in paragraph (b){1)
of this section apply, the seller and
buyer may jointly elect to treat the
transaction as one in which the buyer
first assumed the original (unmodified)
debt instrument and then subsequently
modified the debt instrument. For this
purpose, the modification is treated as
a separate transaction taking place
immediately after the sale or exchange.

" The buyer and seller may only make -
this elsction before the last day =

{including extensions) for filing the
Federal income tax returns of both the
buyer and seiler for the taxable year
reporting the sale or exchange of the
property and must attach the prescribed
statement to their Federal income tax
returns. The buyer and seller make the
election by jointly signing the statement,
which includes the following
information—

(i) The names, addresses, and
taxpayer identification numbers of the
seller and buyer; and

(ii) A clear indication that the election
is being made under paragraph (b)(2) of
this section.

{c) Wraparound indebtedness. For
purposes of paragraph (a) of this section,
the issuance of wraparound
indebtedness is not considered an
assumption. N

(d) Consideration attributable to
assumed debt. If, as part of the
consideration for the sale or exchange of
property, the buyer assumes or takes
subject to an indebtedness that was
issued at a discount (including a debt
instrument issued in a prior sale or
exchange to which section 1274
applied}, the portion of the buyer's basis
in the property and the seller’s amount
realized attributable to the debt
instrument equals the adjusted issue
price of the debt instrument as of the

. date of the sale or exchange.

(e) Example. The provisions of
paragraph (b)(2) of this section are
illustrated by the following example.

Example. Assumption of a debt instrument
in conjunction with a modification—{i) Facts.
On July 1, 1996, B sells Blackacre to C for
$40,000,000 subject to an existing debt
instrument held by A with a face amount of
$10,000,000 and a remaining term of ten
years. The debt instrument provides for
annua!l interest payments at eight percent,
compounded annually. As part of the sale, C
assumes the debt instrument and the debt
instrument is materially modified within the
meaning of section 1001.

{ii) Modification occurs before the sale.
Unless B and C jointly elect under paragraph
{b}{2} of this section, the modification is
treated as taking place immediately before
the sale in a transaction involving B and A.

C is treatad as having assumned the modified
debt instrument.

§1.1274A-1 Special rules for certain
transactions where stated princlpal amount
does not exceed $2,800,000.

(a) Overview. Section 1274A allows
the use of a lower test rate for purposes
of sections 483 and 1274 in the case of
a qualified debt instrument (as defined
in section 1274A(b)) and, if elected by
the borrower and the lender, the use of
the cash receipts and disbursements
method of accounting for interest on a
cash method debt instrument (as
defined in section 1274A(c)(2)). This,

section provides special rules for
qualified debt instruments and cash
method debt instruments.

{(b) Rules for both qualified and cash
method debt instruments—{1) Sale-
leaseback transactions. A debt
instrument issued in a sale-leaseback
transaction (within the meaning of
section 1274(s)) cannct be either a
qualified debt instrument or a cash
method debt instrument.

(2) Debt instruments calling for
contingent payments. A debt instrument
cannot be a qualified debt instrument
unless it can be determined at the timse
of the sals or exchange that the
maximum amount of the stated
principal due under the debt instrument
cannot exceed the amount specified in
section 1274A(b). Similarly, a debt
instrument cannot be & cash method
debt instrument unless it can be
determined at the time of the sale or
exchange that the maximum amount of
the stated principal due under the debt
instrument cannot exceed the amount
specified in section 1274A(c)(2)(A).

(3} Aggregation of transactions—i)
General rule. The aggregation rules of
section 1274A(d)(1) are applied using a
facts and circumstances test.

(ii} Examples. The following
examples illustrate the application of
section 1274A(d)(1) and paragraph
(b)(3)(i) of this section. '

Example 1. Aggregation of two sales to a
single person. In two transactions evidenced
by separate sales agreements, A sells
undivided half interests in Blackacrs to B.
The sales are pursuant to a plan for the sale
of a 100 percent interest in Blackacre to B.
These sales or exchanges are part of a series
of related transactions and, thus, are treated
as a single sale for purposes of section
1274A.

Example 2. Aggregation of two purchases
by unrelated individuals. Pursuant to a plan,
unrelated individuals X and Y purchase
undivided half interests in Blackacre from A
and subsequently contribute these interests
to a partnership in exchange for equal
interests in the partnership. These purchases
are treated as part of the same transaction
and, thus, are treated as a single sale for
purposes of section 1274A.

Example 3. Aggregation of sales made
pursuant to a tender offer. Fifteen unrelated
individuals own all the stock of X
Corporation. Y Corporation makes a tender
offer to these 15 shareholders. The terms
offered to each shareholder are identical.
Shareholders holding a majority of the shares

" of X Corporation elect to tender their shares

pursuant to Y Corporation's offer. These sales
are part of the same transaction and, thus, are
treated as a single sale for purposes of section
1274A.

Example 4. No aggregation for separate
sales of similar property to unrelated
persons. Pursuant to a newspaper
advertisement, X Corporation offers for sale
similar condominiums in a single building.
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The prices of the units vary due to a variety
of factors, but the financing terms offered by
X Corporation to all buyers are identical. The
units are purchased by unrelated buyers who
decided whether to purchase units in the
buiiding at the price and on the tarms offered
by X Corporation, without regard to the
actions of other buyers. Because each buyer
acts individually, the sales are not pert of the
same transaction or a series of related
transactions and, thus, are treated as separate
sales.

(4) Inflation adjustment of doliar
amounts. Under section 1274A(d)(2),
the dollar amounts specified in sections
1274A(b) and 1274A(c){2)(A) are
adjusted for inflation. The dollar
amounts, adjusted for inflation, will be
published in revenue rulings or other
administrative pronouncements {see
§601.601(d)(2){ii}(} of this chapter).

fc) Rules for cash method debt
instruments—(1) Time and ranner of
making cash method election. The
borrower and lender must each make
the election described in section
1274A(c}2)(D) on or before the last day
{including extensions) for filing each of
their Federal income tax returns for the
taxable year in which the debt

_ instrument is issued and must attach the
prescribed statement to their timely
filed returns. The borrower and lender
make the election by jointly signing the
statement, which includes the following
information— .

{1) The names, addresses and taxpayer
identification numbers of the borrower
and lender;

(ii) A clear indication that an electian
is being made under section
1274A{c}(2); and

(iii) A statement that the debt
instrument with respect to which the
election s being made fulfills the
requirements of a cash method debt
instrument.

(2) Successors of electing parties.
Except as otherwise provided in this
paragraph (c)(2), the cash method
election under section 1274A(c) applies
to any successor of the electing lender
or borrower (or any transferee thersof).
Thus, for any period after the transfer of
a cash method debt instrument, the
successor takes into account the interest
(including unstated interest) thereon
under the cash receipts and
disbursements method of accounting.
Nevertheless, if the lender {or any
successor thereof} transfers the cash
method debt instrument to a taxpayer
who uses an accrual method of
accounting, section 1272 rather than
section 1274A(c) applies to the
successor of the lender (or a successor
thereof) with respect to the debt
instrument for any period after the date
of the transfer. The borrower {or any

successor thereof}, however, remains on
the cash receipts and disbursements
method of accounting with respect to
the cash method debt instrument.

{3) Modified debt instrument. In the
case of a debt instrument issued in a
debt-for-debt exchange that qualifies as
an exchange under section 1001, the
debt instrument is eligible for the
election to be a cash method debt
instrument if the other prerequisites to
making the election in section 1274A(c)
are met. However, if a principal purpose
of the modification is to defer interest
income or deductions threugh the use of
the election, then the debt instrument is
not eligible for the electian.

(4} Debt incurred or continued to
purchase or carry a cash method debt
instrument. No interest deduction is
allowed for interest on a debt
instrument that is incurred or continued
to purchase or carry a cash method debt
instrument. For purposes of the
preceding sentence, rules similar to
those under section 265{a)(2) apply to
determine whether a debt instrument is
incurred or comtinued te purchase or
carry a cash method debt irstrument.

§1.1275-1 Definitions.

(a) Applicabitity. The definitions
contained in this section apply for
purposes of sections 163(e} and 1271
through 1275 and the regulations
thereunder.

(b) Adjusted issue price. The adjusted
issue price of a debt instrument at the
beginning of the first accrual period is
the issue price. Thereafter, the adjusted
issue price of the debt instrument is the
issue price of the debt instrument—

(1) Increased by the amount of OID
previously includible in the gross
income of any holder {determined
without regard to section 1272(a)(7) and
section 1272(c)(1)); and

(2) Decreased by the amount of any
payment previpusly made on the debt
instrument other than a payment of
qualified stated interest.

(c) OID. “0ID"” means original issue
discount {as defined in section 1273(a)
and §§1.1273-1 and 1.1273-2).

(d) Debt instrument. Except as
provided in section 1275(a)(1)(B)
(relating to certain annuity contracts),
“debt instrument” means any
instrument or contractual arrangement
that constitutes indebtedness under
general principles of Federal income tax
law.

(e) Issue date—(1) Publicly offered
debt instruments. In the case of debt
instruments that are publicly offered (as
defined in § 1.1273-2{a)(2})), “issue
date” means the first settlement date for
the sale to the public (within the
meaning of § 1.1273-2(a}{1)) of a

substantial amount of the debt
instruments included in that issue. See
§1. 1275—-2.td) for rules relating to
reopenings of Treasury securities.

(2) Non-publicly offered debt
instruments not issued for property. The
issue date of an issue of debt
instruments not issued for property and
not publicly offered is the date en
which the first buyer purchases an
instrument that is part of the issue.

(3) Debt instruments distributed by
corporations with respect to stock. The
issue date of a debt instrument
distributed by a corporation with
respect to its stock is the date of the
distribution.

(4) Other debt instruments issued for
property. In the case of a debt
instrument not described in paragraph
(e)(1), (8)(2), or (e)(3) of this section, the
isswe date is the date on which the debt
instrument is issued in a sale or
exchange.

f Tax—exempt obligations. For
purposes of section 1275(a}(3)}(B},
“exempt from tax" means exempt from
Federal income tax.

(g) Issue. Two or more publicly
offered debt instruments {as described
in § 1.1273-2(a}(2)) are part of the same
issue if they have the same credit and
payment terms and are sold at
substantially the seme tisne pursuant to
a common plan of marketing. Two or
more debt instruments that are not
publicly offered are part of the same
issue if they have the same credit end
payment terms and ase issued as part of
a single transaction or a series of related
transactions. See § 1.1275-2¢d) for rules
relatmg to reopenings of Treasury
securities.

(h) Debt instruments issoed by a
natural person. If an entity is a primary
obligor under a debt instrument, the
debt instrument is considered to be
issued by the entity and not by a natural
person even if a natural person is a co-
maker and is jointly liable for the debt
instrument’s repayment. A debt
instrument issued by a partnership is

.considered to be issued by the

partnership as an entity even if the
partnership is composed entirely of
natural persons.

§1.1275-2 Special rules relating to debt
instruments.

(a) Payment aordering rule. Each
payment under a debt instrument (other
than a payment of qualified stated
interest or, in the case of the issuer, a
payment of points deductible under
section 461(g)(2)) is treated first as a
payment of OID to the extent of the OID
that has accrued as of the date of
payment and has not besn allocated to
prior payments and second as a
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payment of principal. Thus, no portion
of any payment (other than, in the case
of the issuer, a payment of points
deductible under section 461(g}(2)) is
treated as prepaid interest.

{b) Debt instruments distributed by
corperations with respect to stock. A
debt instrument distributed by a
corporation with respect to its stock is
troated as issued by the corporation for
property. See section 1275(a)(4). Thus,
under section 1273(b)(3), the issue price
of a distributed debt instrument that is
traded on an established market is its
fair market value. The issua price of a
- distributed debt instrument that is not

traded on an established merket is -
determined under section 1274 or
section 1273(b}(4). See also §1.1275—
1(e)(3) (issue date of distributed debt
instrument).

(c) Aggregation of debt instruments—
(1) General rule. Except as provided in
paragraph (c)(2) of this section, debt
instruments issued in connection with
the same transaction or related
transactions (determined based on all
the facts and circumstances) are treated
as a single debt instrument for purposes
of sections 1271 through 1275 and the
regulations thereunder. This rule
ordinarily applies only to debt
instruments of a single issuer that are
issued to a single holder. The
Commissioner may, however, aggregate
debt instruments that are issued by
more than one issuer or that are issusd
to more than one holder if the debt
instruments are issued in an
arrangement that is designed to avoid

-the aggregation rule (e.g., debt
instruments issued by or to related
parties or debt instruments originally
issued by different issuers or to different
holders with the understanding that the
debt instruments will be assumed by a
single issuer or transferred to a single
holder). )

{2) Exception if separate issue price
established. Paragraph (c)(1) of this
section does not apply to a debt
instrument if—

(i) The debt instrument is part of an
issue a portion of which is separately
traded on an established market within
the meaning of § 1.1273-2(c); or

(ii) The debt instrument is part of an
issue a substantial portion of which is
issued for cash (or for property traded
on en established market within the
meaning of § 1.1273-2(c)) to parties who
are not related to the issuer or holder
and who do not purchase other debt
instruments of the same issuer in
connection with the same transaction os
related transactions. ’

(3) Special rule for debt instruments
that provide for the 1ssuance of-
additional debt instruments 1f under -

the terms of a debt instrument (the
original debt instrument) the holder
may receive one or more additional debt
instruments of the issuer, the additional
instrument or instruments are
aggregated with the original debt
instrument. Thus, the payments made
pursuent to an additional instrument are
treated as made on the original debt
instrument, and the distribution by the
issuer of the additional instrument is
not considered to be a payment made on
the original debt instrument. See
§1.1272-1(d) for the treatment of
certain rights to issue additional debt

" instruments in lieu of cash payments.

(4) Exampies. The rules set forth in
paragraphs (c)(1) and (c)(2) of this
section are illustrated by the following
examples.

Example 1. Exception for debt instruments
issued separately to other purchasers. On
January 1. 1894, Corporation M issues two
series of bonds, Series A and Series B. The
two series are sold for cash and have
different terms. Although some holders
purchase bonds from both series, a
substantial portion of the bonds are issued to
different holders. H purchases bonds from
both series. Under the exception in paragraph
{c)(2)(ii) of this section, the Series A and
Series B bonds purchassd by H are not

aggregated.
Example 2. Tiered REMICs. Z forms a dual

tier real estate mortgage investment conduit -

(REMIC). In the dual tier structure, Z forms
REMIC A to acquire a pool of real estate
mortgages and to issue a residual interest and
several classes of regular interests.
Contemporaneously, Z forms REMIC B to
acquire as qualified mortgages all of the
regular interests in REMIC A. REMIC B issuss
several classes of regular interests and a
residual interest, and Z sells all of those
interests to unrelated parties in a public
offering. Under the general rule set out in
paragraph (c)(1) of this section, all of the

. regular interests issued by REMIC A and held

by REMIC B ere treated as a single debt
instrument for purposes of section 1271
through 1275.

(d) Special rules for reopenings of
Treasury securities—{1) Treatment of
additional Treasury securities.
Additional Treasury securities issued in
a qualified reopening are part of the
same issue as the original Treasury
securities and have the same issue date
as the original Treasury securities. The
issue price of both the original Treasury
securities and the additional Treasury
securities is the average price at which
the original Treasury securities were
sold.

(2) Definitions—{i) Additional
Treasury securities. Additional Treasury
securities are Treasury securities with
terms that are in all respects identical to
the terms of the original Treasury -
securities and that are issued {without .
regard to paragraph (d)(1) of this .

section) not more than twelve months
after the original Treasury securities -
wera first issued to the public.

(ii) Original Treasury securities.
Original Treasury securities.are ~
securities comprising any issue of
outstand.ix;f Treasury securities.

(iii) Qualified reopening. A qualified
reopening is a reopening of T
securities intended to alleviate an acute.
protracted shortags of the original
Treasury securities. :

§1.1275-3 OID Information reporting
requirements.

(a) In general. This section provides
legending and information reporting
requirements intended to facilitate the
reporting of OID. :

(b) Information required to be set forth
on face of debt instruments that are not
publicly offered—(1) In general. Except
as provided in paragraph (b)(4) or
paragraph (d) of this section, the
requirements of this paragraph (b) apply
to any debt instrument that is not
publicly offered (within the meaning of
§ 1.1273-2(a)(2)), is issued in physical
form, and has OID. The issuer of any
such debt instrument must legend the
instrument by stating on the face of the
instrument that the debt instrument was
issued with OID. In addition, the issuer
must either—

{i) Set forth on the facs of the debt
instrument the issue price, the amount
of OID, the issue date, and the yield to
maturity; or . ’

(ii) Provide the name and either the
address or telephone numbar of a
representative of the issuer who will,
beginning no later than 10 days after the -
issue date, promptly make available to
holders upon request the information
described in paragraph (b}(1)(i) of this
section. :

(2) Time for legending. An issuer may
satisfy the requirements of this N
paragraph by legending the debt
instrument when it is first issued in
physical form. Legending is not
required, however, before the first
holder of the debt instrument disposes
of the instrument.

(3) Legend must survive reissuance
upon transfer. Any new physical
security that is issued (for example,
upon registration of transfer of
ownership) must contain any required
legend.

(4) Exceptions. The requirsments of
paragraph (b)(1) of this section do not
apply to debt instruments described in
section 1272(a)(2) (relating to debt
instruments not subject to the periodic
OID inclusion rules), debt instruments
issued by natural persons (as defined in
§ 1.6048—4(f)(2)), REMIC regular
interests or other debt instruments
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subject to section 1272(g)(6), or stripped
bonds and coupons within the meaning
of ssction 1286.

Par., 8. Section 1.1275-5, as proposed
on April 8, 1986 (51 FR 12094), is
revised to read as follows:

§1.1275-5 Variable rate debt instruments.

{a) Applicability—(1) In general. This
section provides rules for variable rate
debt instruments. For purposes of
section 163(e) and sections 1271
through 1275, a variable rate debt
instrument is a debt instrument that
mests the conditions described in
paragraphs (a)(2), (a)(3), and {a){4) of
this section.

(2) Principal payments. The debt
instrument must provide for total
noncontingent principal payments that
are at least equal to the instrument’s
issue price.

(3) Stated interest. The debt
instrument must provide for stated
interest (compounded or paid at least
annually) at—

(i) A single qualified floating rate;

(ii) A single qualified floating rate
followed by a second qualified floating
rate; -

(iii) A single fixed rate followed by e
single qualified floating rate; or

(iv} A single objective rate.

(4) Current value. The debt
instrument must provide that each
qualified floating rate or objective rate
in effect during an accrual period is set
at a current value of that rate. A current
value is the value of the rate on any day
occurring during the interval that begins
three months prior to the first day on
which that value is in effect under the
debt instrument and ends one year
following that day.

(b} Qualified floating rate—(1) In
general. For purposes of this section, a
floating rate is a qualified floating rate
if variations in the rate can reasonably
be expected fo measure
contemporaneous variations in the cost
of newly borrowed funds. A muitiple of
a qualified floating rate is generally not
a 1ualiﬂed floating rate.

2) Restrictions on the stated rate of
interest. Notwithstanding paragraph
(b)(1) of this section, restrictions on the
maximum or minimum stated interest
rate, restrictions on the amount of
increase or decrease in the stated
interest rate, or other similar restrictions
generslly do not result in a rate failing
to be treated as a qualified floating rate.
However, a rate is not a qualified
floating rate if it is subject to a cap (or
similar restriction) that is very likely to
cause the interest rate in one or more
accrual periods, known as of the issue
date, to be significantly less than the
overall expected return on the debt

instrument. In addition, a rate is not 8
quelified floating rate if it is subject to
a floor (or similar restriction) that is
very likely to cause the interest rate in
one or more accrual periods, known as
of the issue date, to be significantly
more than the overall expected return
on the debt instrument.

(c) Objective rate—(1) In general. For
purposes of this section, an objective
rate is a rate (other than a qualified
floating rate) based on the price of
property that is actively traded {within
the meaning of section 108(d)(1)), or on
an index of the prices of such property.
An objective rate is also a rate that is
based on one or more qualified floating
rates, but that is not itself a qualified
floating rate under paragraph (b)(1) of
this section. For example, a multiple of
a qualified floating rate is en objective
rate. An objective rate, however, must
he determined using a single formula
that is fixed throughout the term of the
debt instrument,

(2) Exceptions—(i) Restrictions on the
stated rate of interest. Notwithstanding
paragraph (c}(1) of this section, a
restriction described in paragraph (b)(2)
of this section or a formulation of the
objective rate that is substantially
similar to such a restriction generally
does not result in the rate failing to be
an objective rate. However, & rate is not
an objective rate if it is subject to a cap

" (or similar restriction or a formuletion of

the cbjective rate that is substentially
similar to a cap) that is very likely to
cause the interest rate in one or more
accrual periods, known as of the issue
date, to be significantly less than the
overall expected return on the debt
instrument, In addition, a rate is not an
objective rate if it is subject to a floor (or
similar restriction or a formulation of
the abjective rate that is substantially
similar to a floor) that is very likely to
cause the interest rate in one or more
accrual periods, known as of the issue
dats, to be significantly more than the
overall expected return on the debt
instrument.

(ii) Tax-exempt debt. Notwithstanding
paragraph (c)(1) of this section, a debt
instrument governed by section 103
does not provide for stated interest at an
objective rate if the issuer,
contemporaneously with the issuance,
enters into one or more financial
contracts (other than a debt instrument
of the issuer) that substantially offset the
variations in the stated interest.

- {iii) Nonfunctionel currency.
Notwithstanding paragraph (c)(1) of this
section, an objective rate does not
include a rate based on the price of
nonfunctional currency of the taxpayer
or a qualified business unit (as defined
in section 989(a)). '

{d) Examples. The provisions of
paragraph (b} and (c) of this section are
illustrated by the following examples
For purposes of these examples, assume
that the exceptions in paragraphs {(b}(2)
and (c)(2) of this section do not apply.

Example. 1. Rate is based on LIBOR. X
issues a debt instrument that provides for
annual payments of interest at a rate equal to
the one-year London Interbank Offered Rate
(LIBOR) at the end of each year. Variations
in one-year LIBOR over the term of the
instrument can reasonably be expected to
measure contemporaneous variations in the
cost of newly borrowed funds over that term.
Accordingly, the rate is a qualified floating
rate.

Example 2. Rate increased by a fixed

" amount. X issues a debt instrument that

provides for annual payments of interest at

a rate equal to 200 basis points (two percent) .
plus the current value, at the end of each
year, of the average yield on one-year
Treasury securities as published in Federal
Reserve bulletins. This rate can reasonably be
expected to measure contemporanegus
variations in the cost of newly borrowed
funds. Accordingly, the rate is a qualified
floating rate.

Example 3. Rate is based on commerciol
paper rate. X issues a debt instrument that
provides for a rate of interest that is
periodically adjusted to equal the current
interest rate of Bank's commercial paper. -
This rate can reasonably be expected to
measure contemporaneous variations in the

- cost of newly borrowed funds. Accordingly,

the rate is a qualified floating rate.

Example 4. Rate is based on an inflation
index. X issues a debt instrument that
provides for annual payments of interest at
a rate equal to 400 basis points (four percent)
plus the annual percentage change in a
general inflation index (e.g. the Consumer
Price Index, U.S. City Average, All Items, for
all Urban Consumers, seasonally unadjusted).
Because inflation is a component of: -
borrowing costs, this rate can reasonably be
expected to measurs contempeoraneous
variations in the cost of newly borrowed
funds. Accordingly, the rate is a qualified
floating rate.

Example 5. Changes in the price of a
commodity index. X issues a debt instrument
that provides for.annual interest payments at
the end of each year at a rate equal to the
percentage increass, if any, in the price of an
actively traded commodity for the year
immediately preceding the payment. The rate
of interest on this debt instrument is not
reasonably expected to measure
contemporaneous variations in the cost of
newly borrowed funds. Accordingly, the
stated rate is not a qualified floating rate.
However, because the rate is based on the
price of actively traded property, the rate is
an objective rate.

Example 6. Changes based on issuer
profits. Z issues a debt instrument that
provides for annual interest payments equal
to 20 percent of Z's net profits earned during
the year immediately preceding the payment.
This rate is not reasonably expected to
measure contemporaneous variations in the
cost of newly borrowed funds. Accordingly,
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the rate is not a qualified floating raie. In
additicn, because the stated rate is neither
Eased on the price of actively traded property
nor based on a qualified floating rate, the rate
is not an chiective rate. .
Example 7. Changes based on a multiple
of an interest index. Z issues a debt
instrument with annual interest payments at
a rate equal to the excess of three times
annual LIBOR over ten percent. Changes in
the rate are not reasonably expected to -
measure changes in the cost of newly
berrewed funds (e.g., a one percent increase
in LIBOR resul!s in a three percent increase
in the rate, which does not measure changes
" in the costs of newly borrowed funds).
Accordingly, the rate is not a qualified
floating rate. However, because the stated
rate is based on a qualified floating rate using
a formula that is fixed over the term of the
debt instrument, the rate is an objective rate.
Example 8. Inverse floater. Z issuses a debt
instrument that provides for monthly interest
payments equal to the stated principal -
amount times a rate equal to ten percent,
compounded monthly, less the value of one-
month LIBOR as of the payment date. This
rate is not reasonably expected to measure
contemporaneous variations in the cost of
newly borrowed funds. Accordingly, the rate
is not a qualified floating rate. Howavet,
because the steted rate is based on a qualified
floating rate, the rate is an objective rate.

(8) Qualified stated interest on a
variable rate debt instrument. In
general, stated interest on a variable rate
debt instrument is qualified stated
interest if the interest is unconditionally
payable in cash or in property (other
than debt instruments of the tssuer} at
least annually. See § 1.1273-1(c){1} to

~ determine whether interest is
unconditionally payable.

However, if a varisble rate debt
instrument provides for a fixed rate
followed by a qualified floating rate or
a qualified floating rate followed by
another qualified floating rate, any

. accelerated interest or deferred interest
on the debt instrument (as described in
paragraph {(f) of this section) is not
qualified stated interest.

() Accelerated and deferred interest—
(1) Debt instruments that provide for a
fixed rate followed by a qualified
floating rate—(i) In general. A variable
rate debt instrument that provides for a
fixed rate followed by a qualified

“floating rate has accelerated interest or
deferred interest unless the fixed rate is
a reasonable substitute for the qualified
floating rate during the interval for
which the fixed rate is applicable (the
initial interval). The fixed rate is a
reasonable substitute for the qualified
floating rate if the variable rate debt
instrument would have approximately
the same fair market value as a
hypothetical debt instrument with
identical terms except that the
hypcthetical debt instrument provides
for the qualified floating rate during the

initial interval. If, based on this
comparison, the variable rate debt
instrument would be more valuable
than the hypotheticel debt insirument,
the varieble rate debt instrument has
accelerated interest. Converssly, if the
variable rate debt instrument would be
less valuable than the hypothetical debt
instrument, the variable rate debt
instrument has deferred interest.

(i1} Accelerated interest—{(A} Amount
of accelerated interest. Accelerated
interest is the stated interest accruing in
the initial interval that is attributable to
the number of percentage points that
must be subtracted from the fixed rate
to make the fixed rate a reasonable

substitute for the qualified floating rate.

(B) Example of accelerated interest.
The rule in paragraph (f}(1)(ii}{(A) of this
section is illustrated by the following
example.

Example. A five-year debt instrument
provides for annual payments of interest. For
the first two years, the rate of interest is five
percent, compounded annually, For the final
three years, the rate of interest is the current
value of one-year LIBOR on each payment
date. The debt instrument is a variable rate
debt instrument. If the fair market value of

_the variable rate debt instrument would be

greater than the fair market value of an
otherwise identical hypothetical debt
instrument that provides for one-year LIBOR
during the first two years, the variable rate
debt instrument has accelerated interest.
Assume that the fair market vatue of the
variable rate debt instrument would be the
same as that of the hypothetical debt

instrument if the fixed rate on the variable
 rate debt instrument was four percent, rather

than five percent. The amount of accelerated
interest on the variable rate debt instrument
is the amount of stated interest during the
first twa years that corresponds to 100 basis
points (one percent) per year. The remainder
of the stated interest (four percent,
compounded annually, for the first two years
and one-year LIBOR for the last thres years)
is qualified stated interest if it is
unconditionally payable at least annually.

(iii) Deferred interest—(A} Amount of
deferred interest. Deferred interest is the
stated interest accruing in the
subsequent interval that is attributable
to the number of percentage points that
must be subtracted from the qualified
floating rate to make the fixed rate a
reasonable substitute for the qualified
floating rate. :

(B) Example of deferred interest. The
rule in paragraph (f){1)(iii)(A) of this
saction is illustrated by the following
example.

Example. A five-year debt instrument
provides for annual payments of interest. For
the first two years, the rate of interest is three
percent, compounded annually. For the final
three years, the rate of interest is the current
value of one-year LIBOR on each payment -
date. The debt instrument ts a variabls rate

debt instrument. if the fair market value of
the variable rate debt instrumentwculd be
less than the fair market value of an
otherwise identical hypothstical debt
instrument that provides for one-yssr LIBOR
during the first two years, the debt
instrument has deferred interest. Assume thu.t
the fair market value of the variable rate debt
instrument would be the same as that of the
hypothetical debt instrument if the qualified
floating rate on the variable rate debt
instrument was one-year LIBOR less 100
basis points (onse percent), rather than ane-
year LIBOR. The amount of deferred interest
on the variable rate debt instrument is the _
amount of stated interest during the last three
years that corresponds to 100 basis points
(one percant) per year. The remainder of the
stated interest (three percent, compounded
annually, for the first two years and one-year
LIBOR less 100 basis points (one percent) for
the last three years) is quaslified stated
interest if it is unconditionally payeble at
least annually.

(2) Debt instruments that provide for
one qualified floating rate followed by a
second qualified floating rate. If a
variable rate debt instrument provides
for onse qualified floating rate followed
by a second qualified floating rate, the
amount of accelerated intersst or
deferred interest is determined in
accordance with the principles of
paragraph (f}(1) of this section. For
example, if the interest rate of a variable
rate debt instrument during the initial
interval is less than the interest rate
during the subsequent interval by a
fixed number of percentage points (e.g.,
LIBOR followsd by LIBOR plus three
percentage points), the amount of
deferred interest is the stated interest in
the subsequent interval that is
attributable to that fixed number of
percentage points.

- {g) General principles for accrual of
OID with respect to a variable rate debt

_instrument—{1} In general. A variable

rate debt instrument may have OID
because all stated interest is not
unconditionally payable at least
annually, because the stated principal
amount exceeds the issua price (true
discount), or because a portion of the
stated interest is accelerated or deferred
interest. OID must be recognized in &
manner that reasonably reflects the
principles described in paragraphs (g)(2}
and (g}{3) of this section. See §1.1273—
1(d) to determine whether the amount of
OID is de minimis.

(2) Accrual of stated interest other
than qualified stated interest,
accelerated interest or deferred interest.
OID for an accruel period arising from
stated interest that is not
unconditionally payable at least
anpually (cther than accelerated or
deferred interest) is the amount of this
stated interest that actuslly accrues
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under the terms of the debt instrument
during the accrual period.

(3) Accrual of true discount,
accelerated interest, and deferred
interest. Any true discount, accelerated
interest, or deferred interest on a
variable rate debt instrument must be
allocated to an accrual period using the .
constant yield method {described in
§1.1272-1). A reasonable application of
the constant yield method is to
disregard &ll stated interest with respect
to the variable rate debt instrument
(other than any accelerated or deferred
interest) and assume that the instrument
provides for qualified stated interest
payments at the end of each accrual
period computed at a reasonable fixed
rate. For purposes of the preceding
sentence, qualified stated interest
payments are generally computed at a
reasonable fixed rate if the payments,
combined with any true discount,
accelerated interest or deferred interest,
provide a yield to maturity that
approximates the applicable Federal
rate. -

{h) Examples. The provisions of
paragraphs (e), (), and (g) of this section
are illustrated by the following
examples.

Example 1. Variable rate debt instrument
with qualified stated interest. On January 1,
1994, A purchases at original issue, for
$100,000, B corporation’s debt instrument
that matures on January 1, 2004, and has a
stated principal amount of $100,000, payable
st maturity. The debt instrument provides for
semiannual payments of interest payable on
January 1 and July 1 of each year, beginning
on july 1, 1994. The rate on which each
interest payment is based is the Federal
short-term rate in effect at the beginning of
each semiannual period that immediately
precedes the payment. Under paregraph
(b}(1) of this section, the interest rate is a
qualified floating rate. Under paragraph (e} of
this section, all stated interest payments are
qualified stated interest payments.

Example 2. Variable rate debt instrument
with an initial fixed rate and o accelerated
or deferred interest—{i) Facts. On January 1,
1994, E purchases at original issue, for
$1090,000, F corporation’s debt instrument
that matures on December 31, 2003, and has
a stated principal amount of $100,000,
payable at maturity. The debt instrument
provides for annual payments of interest on
December 31 of each year, beginning on -
December 31, 1994, For the first five years,
the interest rate is five percent, compounded
enpually. For the final five years, the interest
rato is the value of one-year LIBOR on each
payment date plus 100 basis points (one
percent). - )

(i) Qualified stated interest. The debt
instrument is a variable rate debt instrument.
Assume that, based on all the facts and
circumstances, the variable rate debt
instrument has approximately the same fair
market value as an otherwise identical
hypothetical debt instrument that provides
for annual payments of one-year LIBOR plus

.100 basis points (one percent) for the first

five years. The fixed rate of five percent,
compounded annually, is a reasonable

“substitute for one-year LIBOR plus 100 basis

points (one percent), compounded annually.
Under paragraph (f)(1) of this section, the
debt instrument does not provide for .
accelerated or deferred interest. Thus, all of
the stated interest payments are qualified
stated interest payments.

Example 3. Variable rate debt instrument
with an initial fixed rate and with deferred
interest—(i) Facts. On January 1, 1994, E
purchases at original issue, for $100,000, F
corporation’s debt instrument that matures
on December 31, 2003, and has a stated

" principal amount of $100,000, paysble at

maturity. The debt instrument provides for
annual payments of interest on December 31
of each year, beginning on December 31,
1994, For the first five years, the rate of
interest is four percent, compounded
annually. For the final five years, the rate of
interest is the value of one-year LIBOR on
each payment date plus 200 basis points (two
percent).

(i1} Determination of deferred interest. The
debt instrument is a variable rate debt
instrument. Under paragraph (f}(1) of this -

section, the variable rate debt instrument
provides for accelerated or deferred interest
if the fixed rate is not a reasonable substitute
for the qualified floating rate during the
initial period. Assumae that, based on all of
the-facts and circumstances, four percent,
compounded annually, is not a reasonable
substitute for one-year LIBOR plus 200 basis
points {two percent), compounded annually,
and that four percent, compounded annuslly,
is a reasonable substitute for one-year LIBOR,
compounded annually. The debt instrument
has. deferred interest. The amount of the

"deferred interest is the amount of stated

interest accruing in years six through ten that
corresponds to two hundred basis points
(two percent) per year. Under paragraph (e)
of this section, for the first five years, all of
the stated interest payments are qualified
stated interest, and for the last five years,
stated interest payments at a rate equal to
one-year LIBOR are qualified stated interest
payments.

(iii) Accrual of deferred interest on a
variable rate debt instriment. Under
paragraph (g}(3) of this section, the amount
of deferred interest allocable to an accrual
period is determined using the constant yield
method. A reasonable application of the
constant yield method is to disregard all
qualified stated interest on the variable rate
debt instrument and assume that the
instrument provides for qualified stated
interest at a reasonable fixed rate. Assume
that a reasonable fixed rate of interest is five
percent because this rate, in combination
with the 200 basis points (two percent) per
year of deferred interest in years six through
ten, produces a yield that approximates the
applicable Federal rate. The constant yield
method is applied as if the debt instrument
provided for stated interest at five percent for
the initial five years and stated interest at
seven percent for the final five years (of
which 200 basis points is not qualified stated
interest), with a corresponding yield of 5.86
percent, compounded annually. The yearly
OID accruals attributable to the deferred
interest are described below:

: Assumed
Year Assumed | Adiuelad seue oD quallfled | Adjusted issue
payments : stated inter- | price ending
. ning est
1994 .. $5,000 $100,000.00 $858.62 $5,000 $100,858.62
F995 Lot e 5,000 100,858.62 908.92 5,000 101,768.54
1998 5,000 101,768.54 962.17 5,000 102,729.71 -
1997 ... 5,000 102,729.71 1,018.54 5,000 103,748.25
1998 5,000 103,748.25 1,078.21 5,000 104,826.47
1999 7,000 104,826.47 1,141.38 5,000 103,967.85
2000 ....... 7,000 103,967.85 1,091.08 5,000 103,058.93
2007 ot et s r e et et 7,000 103,058.93 1,037.83 5,000 102,096.76
002 ..o e e st e e S s s e st as e Ra e R e R sb s s ner S e 7,000 102,096.76 981.48 5,000 101,078.21
2003 ..ot 107,000 101,078.21 821.79 5,000 0
P 10,000.00

Example 4. Variable rate debt instrument
with an initial qualified floating rate-and
defarred interest—{i) Facts. On January 1,
1994, C purchases at original issue, for

$100,000, D corporation’s debt instrument
that matures on December 31, 2003, and has
a stated principal amount of $100,000,
payable at maturity, The debt instrument

)

provides for annual payments of interest on
December 31 of sach year, beginning on
December 31, 1994, For the first five years,
the interest rate is the value of one-year
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LIBOR on each payment date less 100 basis
points (one percent). For the subsequent five
years, the interest rate is the value of one-
year LIBOR on each payment date plus 200
basis points (two percent).

(ii) Determination of deferred interest. The
debt instrument is a variable rate debt
instrument. Interest on the debt instrument is
stated at a qualified floating rata followed by
another qualified floating rate. Under
paragraph (f)(2) of this section, the variable
rata debt instrument has defarred interest
equal to 300 basis points (three percent) per
year. for years six through ten. Under
paragraph (e) of this section, payments based

on a rate equal to one-year LIBOR less 100
basis points (one percent) are qualified stated
interest payments,

(iii) Accrual of deferred interest. Under
paragraph (g)(3) of this section, the amount
of deferred interest allocable to an accrual
period is determined using the constant yield
method. A reasonable application of the
constant yield method is to disregard all
qualified stated interest on the variable rate
debt instrument and assume that the
instrument provides for qualified stated
interest at a reasonable fixed rate. Assume
that a reasonable fixed rate of interest is five
percent because this rate, in combination

with the 300 basis points (three percent) per
year of deferred interest in years six through
ten, preduces & yield that approximates the
applicable Federal rate. The constant yield
method is applied as if the debt instrument
provided for stated interest at five percent for
the initial five years and stated interest at
eight percent for the final five years {of which
300 basis points is not qualified stated
interest), with a corresponding yield of 6.27
percent, compounded annually. The yearly
OID accruals attributeble to the deferred
interoest are described below:

¢ Assumed
Assumed | Adlusted lssue alified | Adjusted issue -
Year paymerm | Price }gggln— olp ug}“gs:w_ g’m ke
1994 $5000 |  $100,000.00 $1,273.57 $5000 | $101,27357
1995 5000 | 101.273.57 1,353.47 5000|  102,627.04
1996 5000 | 10262704 ' 143838 5000]  104,065.42
1997 5000|  104.065.42 1,528.62 5000|  105,504.03
1998 5000|  105,594.03 1,624.52 5000|  107,218.55
1999 8000| 107,218.55 1.726.43 5000  105,944.98
2000 8000|  105944.98 1,646.63 5000| 104.591.51
2001 8,000 104,591.51 1,561.62 5,000 103,153.13
2002 8000| 10315313 1,471.38 5000|  101,624.52
2003 108,000 | - 101.624.52 1,375.49 5,000 0
15,000.00

Example 5. Variable rate debt instrument
with interest paid at maturity. On January 1,
1994, A lends B $100,000 in exchange for B's
note having an issue price of $100,000
repayable in ten years. Interest compounds
on June 30 and December 31 of each year, at
a rate equal to the Federal short-term rate in
effect on the compounding date, but the
payment of interest is deferred until
maturity. Assume that on June 30, 1994, the
Federal short-term rate for that date is 5
percent, compounded semiannually. Because
the stated interest is not payable at least
annually, the stated interest is not qualified
stated interest and its accrual is determined
under paragraph (g)(2) of this section. The
amount of OID that accrues under the debt
instrument for the first semiannual accrual
period is $2,500.

Shirley D, Peterson,
Commissioner of Internal Revenue,
{FR Doc. 92-30431 Filed 12-21-82; 8:45 am]

BILLING CODE 4830-01-M

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 61

[FRL—4547-3]

National Emissions Standards for
Hazardous Air Pollutants

AGENCY: Environmsntal Protection
Agency (EPA). -
ACTION: Proposed ruls; correction.

SUMMARY: EPA is publishing a
Memorandum of Understanding (MOU)

Between the Environmental Protection
Agency and the Nuclear Regulatory
Commission Concerning Clean Air Act
Standards for Radionuclide Releases
from Facilities other than Nuclear
Power Reactors Licensed by NRC or its
Agreement States. This MOU was
supposed to be published as an
attachment to the Proposed Rule to
Rescind subpart I for Facilities Other
than Nuclear Power Reactors, which
was published on December 1, 1992, 57
FR 56877; however, the MOU was

-accidently omitted from publication in

the Federal Register.

The proposal to rescind subpart I for
NRC licensees other than nuclear power
reactors was issued pursuant to section
112(d)(8) of the Clean Air Act, which

- allows the EPA to decline to regulate

NRC licensees if the Administrator
determines by rule that the NRC
regulatory program provides an ample
margin of safety to protect the public
health. The proposal to rescind is based
on an extensive survey of these
licensees which found that all surveyed
facilities are presently in compliance
with the quantitative emission limit in
subpart I and on commitments made by
NRC in the MOU with EPA.

FOR FURTHER INFORMATION CONTACT:
Fran Jonesi, Air Standards and
Econemics Branch, Criteria and
Standards Division, Office of Radiation
and Indoor Air (6602]), Environmental
Protection Agency, Washington, DC
20460, (202) 233~-9229.

Dated: December 11, 1992.
Michael] Shapire,
Acting Assistant Administrator, Air and
Radiation.

Memorandum of Understanding
Between the Environmental Protection
Agency and Nuclear Regulatory
Commission Concerning Clean Air Act
Standards for Radionuclide Releases -
from Facilities Other Than Nuclear
Power Reactors Licensed by NRC or Its
Agreement States

Subpart 1, 40 CFR Part 61

In accordance with sections 112(d)(8)
and 122(c)(2) of the Clean Air Act, as
amended in 1990, and in order to
minimize regulatory duplication and
conserve resources in the control of
radionuclide emissions to air from
facilities other than nuclear power
reactors, licensed by the Nuclear
Regulatory Commission (NRC) or its
Agreement States under the Atomic
Energy Act of 1954, as amended, NRC
and the Environmental Protection
Agency (EPA) agres as foliows:

General Goal of Agreement

EPA and NRC are entering into this
MOU to ensure that facilities other than
nuclear power reactors, licensed by the
NRC, will continue to limit air
emissions of radionuclides to levels that
result in protection of the public health
with an ample margin of safety. The

.guiding objective is that the actions

under this MOU provide assurance that
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public health is being-and will continue
to be protected with an ample margin of
safety.

'will ensure thet fecilitios
licensed by Agreernent States will also
continue to limit air emissions:of
radionuclidesto lewels that resultin
protection :af the public health with-an
ample margin-of safety. NRC-will
accemplish-this through its established
proceduras forcontinusus swersight of
Agresment 8tates’ radiation:centrol
progrems. Underthe Atomic/:Energy
Act, as amended, NRC is required to
periodically review Agresment State
programs for adequacy and
compatibility with NRC's:programs.
Routine reviews are.complete,.in-dgpth
examinations of Agreement State
regulatory programs and are conducted
every other calendar year. NRC review
visits are usually conducted between
routine reviews and maintain familiarity
with the Agreement State program.
Through this established process, NRC
can provide adequate.assuzance that
Agreement State-licensed facilities will
continue to provide an ample margin of
safety in protecting the 'S;r:ilic”'ﬁ'om air
emissions ef radienucli

NRC Lead Actions

1. NRC agrees to develop-and issue a
regulatery guide an designingand
1mplemﬁnt§; a sadiatien protection
program to ensize that- doses:sesulting
from effluents from licensed facilities
will remain as low as is reasonably
achiewable-tALARA). Theguide will
establish a specific:godl-of 20 -millirem
per year total effective dose equivalent
to the maximally exposed individusl -
from xadisnuclide air-emissiens from
licensed facilities and-operations. The
guide will.also describe-the:types-of
administrative pregrams and-objectives
for environmenital radietion pretection
programs thatthe NRC stdff finds to'be
acceptable in satiefyingthe requirsment
in 10 CFR:20.1101b).

Phe regulatorysguide will’be
g:bh'shad for public:camment andwill

revised.in respense to cemmsnts, as
appropriate, prior to finalization. NRC
wil. publish a drgft of the regulatory
guide in ‘Octdber 1992, and dfter public
comments have been incorporated, issus
a final guide by April 1993. Once
compliance with the revised 210 CER
part 20 is mandatory, and the.finel
guide is available, NRC will review
licenses compliancewith the revised 10
CFR-part 20 radiation protection
pragram mqmmment throygh license
renewals and ongoing .inspection efforts.
If any licensee fails to.comply with.the
ALARA requirements of the.revised 10
CFRpart 20 and license conditions,
NRC wiil take anforcement.action in

’

acecordance with:NRC's Enfercement
Pglicy-in Appendix.C of 10.CER past 2.

2. NRC agrees to develep inspection
guidance on. ALARA considezations for
effluents and incorporate ALARA
considerations in Standard Review
Plans. Thus, license veviewers and
inspecters.will heve comprehensive
guidanee and .review criteria fer
assessments of ALARA at vatieus
ligensad facilities. NRC-willdevelap
these documents.based enthe ALARA
Regulatory Guide, which will:he
prepared with the-benefit of public
comment. NRC intends:te.cemplete the
inspeation guidence-and Standard
Rewiew Plan shortly after completing
the Regulatory.Guide on.ALARA fer
environmental effluents of
radionuclides.

3. Pursuant.to NRC's.existing
oversight authority for Agreoment State
programs.described in thegeneral geal
of.this MOU, NRC .will wonk with
Agreamaent :States to.adept.and
implement.regulations.compatible with

‘NRC's regulations in.the revised JO«GQR

part.20. These efforts will includs
maintenance.of effluents, including:air
emissions, at. ALARA levels.

4. Five years from the exacntion .of the
MOQOU, NRC will undertake.a survey.of
a subset-of NRC-licensees to verify that
the NRC regulatory program .is
continuing to previde.an.ample margin
of safety.

EPA Lead Actions

1.‘By November:15, 1992, EPA will

davelop antl publish-inthe'Federal

ter a Notiee of Prqposed
R lemaking, pursuant to its.authority
under‘Clean Air Action Section
112(d)(9), to rescind its existing
regulations in 40 CFR part 61, subpart
1,.as applied to licensed facilities éther
than nuclear pewer reactors. This
proposal, which will occur only if the
purposes-and provisions ofthis MOU
are proceeding effectively, sequires:that
the Administrator find that the
regulatory program implemented.by
NRC will ,pmtem,pubhc.health with an
ample margin of safety. It is expected,
suhject to public notice and comment,
that the basis far this.finding.will
ultimately be provided throngh the.final
report of EPA’s survey of MRC and
Agreement Stdte licensees and through
implementationeftthe cemmitments-of
this MQU. Final.action.on:the
rulemakingwill :be:taken assopn.as
practicable after completien«ofihe
Notice-ofiPrepesed Rulemekingto
rescind subpart 1,-as desczibed. inithis

2. ﬁﬁﬁciynﬁen»dﬁlsuancemfm
prqpossd.rescissien of-48 GER pest i,
subpart I for ligensed facilities-ether

Jhan.nuclear power reactors, EBA will
prapeseasuleto furthorsiay.the
effectivenase :of subpart I:for-these
facilitios. duﬁxmnhagpenﬂencyrof the
rulemaking on rescission. The finalaule
staying the effestiveness.ef subpast |
will be issuad on-or before’the-date EPA
proposes.rescission -and.is cantingent
upen the provisions of this MQL
proceeding.effectively.
Effective ' Date, Revision,"and
Terminaiion

‘This memorandum shal be effective
immediately and shall continue in effect
until.revised by mutual ggreement,
uriless terniinated by any,party.after 120
days noticein writing. -

Dated: August 28, 1992.
Nuclear Regulatory Comniission.
Rabert M.'Bernero,
Director, Office-¢f Nuclear Materidl Safety
and Sqfeguarts.

Dated: September 4, 1992.
Environmental. Protection: Ageacy.
William G.Rosenberg,

Assistont Administratordor Airand
Radiatien.

[FR Doc.-92-38964 Eded 12-21-82; 8145¢am]

' BILUING CORE 10580504

=3

COMMISSION-ON-NATIONAL AND
ICOMMUNITY -SERWGE

45 CFR Parts.2500,.2501,.2502,-2508,
2504, 2505, and.2506

National and Commuﬁly&rwleoﬁmm
Programs; Amendments

AGENOY: Commission .on'National and
Community Servics.
ACTION: Notice.of prapesad rulemaking.

SUMMARY: The‘Commission on National
and'Community Service proposes'to
amend its regulations concerningthe
programs authorized by-the National
and‘Community ‘Service Act ¢f 1990, as
amended. Flo-mmajority of these
proposed changes reflect Congressional
amendments {0 our origindl Act, while
others result from expezience

from our first year oIgmnt-nwhing The
changes.concern. definitions, selectien
criteria, eligibility for.grant:awaxds.and
program participation,.confidentiality of
information.about participants,.and the
amount.of post-service benefits.in.the
Natienal.Service Rrogram. The
Commission feels that thess,prqposed
amendments 10 its. regulations will
contrilnre taan easiergrasit

|proGess,
fram:the pesspective:of bathiprospective

. grantees.and the Commission,

DARES: tGommentsaaustibe receiveds:on
or before January 5, 1993,
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ADDRESSES: Comments should be sent to
Terry Russell, Commission on National
and Community Service, 529 14th
Street, NW., suite 452, Washington, DC
20045.
FOR FURTHER INFORMATION CONTACT:
Terry Russell at (202) 724-0600.
SUPPLEMENTARY INFORMATION: These
proposed rule changes would amend 45
CFR chapter XXV to clarify the
definition of administrative costs, reflect
. Congressionally mandated changes to
the Commission’s enabling legislation,
-and provide the Commission the
freecfcm to make changes in program
focus or emphasis through application
forms and notices of availahility of
funds in the Federal Register,

Administrative Costs

Under our Act and regulations, only
5% of Commission funds provided a
grantee may be used for “administrative
costs.” Since our Act does not define .
administrative costs, the Commission
provided a definition in its regulations.
Consistent with the Commission's
desive that program funds not pay for
indirect costs, applicants in our first
year of operation were advised that
although indirect costs could be
included in the match requirerznlt.athey
could not be included in admiristrative
costs unless they were directly
apporticned to the program to be funded
by the Commission. This proved
problematic, especially for institutions
of higher education, since their
accounting systems were geared to
determining indirect costs, and not
*administrative costs.”

The Commission desires to simplify
as much as possible the administrative
burdens on its grantees. Therefore the
Cemmission proposes to modify the
definition of administrative costs to
include indirect costs in order to reflect
the realities of accounting systems of
many grantees that already classify
“administrative costs” as indirect costs.

Conservation and Youth Service Corps

Technical amendments to the
National and Community Service Act of
1990 (Pub. L. 102-384) call for three
changes in the regulations with respect
to Conservation and Youth Service
Corps. First, in § 2500.2 paragraph (36}
the time frame during which summer
youth corps programs can be funded by
the Commission has been expanded
from June through August to April 30
through October 1.

Second, § 2503.1 is expaaded to allow
the Commission to fund part-time as
well as full-time corps. During our first
year of operation, we had numerous
requests from corps for funding of part-
time corps.

Third, in § 2503.21 the lower age limit
for participation in summer programs is
lowered from 15 to 14 years of age in
order to include all high school

- students.

Program Focus and Emphasis

In its first yeer, the Commission
awarded grants to a number of different
t};ﬁes and models of programs, leavin,
cothers that the Commission was unable
to fund, due either to lack of funds or
lack of qualifying applications. The
Commission also found that certain
program elements or focuses were
particularly beneficial. As a result, in its
second year the Commission has elected
to emphasize certain types of programs,
or provide examples, as in Subtitle D.
These should provide helpful guidance
to applicants by narrowing somewhat
the focus of grant awards.

In order to avoid confusion caused by
having criteria for funding and program
emphases partially described in the
regulations and partielly in applications
and other notices, it has been
determined that all criteria should be
published in one place. The
Commission, like other government
agencies, does not wish to delineate the
criteria for awarding grants too
specifically in its regulations. Therefore
the Commission proposes to modify the
Criteria for Funding in §§ 2501.16,
2502.5, 2503.4, 2504.13 by referring to
more specific information about
program criteria, focuses, and emphases
in notices of availability of funds in the
Federal Register and in grant
applications. Statutory criteria will, of
course, continue to apply and will be
referred to in notices of availability of
funds and the Commission's application
forms, as will the Commission’s criteria
of quality, innovation, replicability and
sustainability.

Natienal Service (Subtitle D) Post-
Service Benefits

In accordance with the Higher
Education Amendments of 1992 (Pub. L.
102-325), § 2504.10 now provides that
the non-transferable post-service
benefits of $2500 per year of full-time
service shall be increased in
conjunction with increases in the
maximum Pell grant each year.

Assistance for Head Start

In accordance with the technical
amendments, § 2505.41 is amended to
expand the eligibility criteria for grant
awards under Head Start to include
organizations working under
memoranda of agreement with ACTION
as well as organizations who have
received grants from ACTION to operate
Foster Grandparent programs.

Confidentiality of Information

Also due to changes made by the
technical amendments, regulations
concerning ths confidentiality of
information acquired about participents
through evaluation are modified
(§ 2506.8). All information about
individuals will still be kept
confidential except in the cass of pricr
written consent by the participant
concerned. disclosure of information
about participants in the aggregate will
be permitted.

List of Subjects
45 CFR Part 2500:

Grant programs—Social programs,
Orgenization and functions.

45 CFR Part 2501

Grant programs—Social programs,
Elementary.and secondary education.

45 CFR Part 2502

Grant programs—Sociel programs,
Colleges and universities.

45 CFR Part 2503

Grant programs—Social programs,
Youth. : '

45 CFR Part 2504

Grant programs—Social programs,
Community development block grants,
Community action programs.

45 CFR Part 2505

Grant programs—Social programs,
Community development.

45 CFR Part 2506
Grant programs—Social programs,

. Grants administration.

For the reasons set forth in the
preamble, the Commission on National
and Community Service proposes to
amend Chapter XXV, parts 2500-2506,
in title 45 of the Code of Federal
Regulations to read as follows:

1. The authority citation for Chapter
XXV continues to read as follows:

Autherity: 42 U:8.C. 12501 et seq. -

-2. Section 2500.2 is amended by
revising paragraphs (a}(2) and (a)(36) to
read as follows:

§2500.2 Definitions.

L4 L] - L] *

(a) . * w

(2) Administrative Costs or expenses
include: costs associated with overall
program administration; salaries and
benefits for directors and administrative
staff of existing organizations that
sponsor funded programs; and
insurance that protects the grantes (e.g..
liability insurance}. Non-administrative
(direct service) Costs include: costs
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relating to.serviee delivery (services that itselfwill alse réfer torhe statitery . abent:individus participants:or
directly benefit participants); salaries criteria-and delinedte.additional.criteria members:of.contrd] gy fram

and benefits of staff who train, place,
and supervise such staff; costs.of
prouiding living alowances and usual
in-service education and training fer
participants; and evaluation of the
program as reguired by the terms.and
conditions of the.grant. Particular costs
charged to the program might be pro-
rated (with documentation) between
direct services and administration.
Indirect costs may be included in
administrative costs.

» L g L] « L]

{(36) Summer Program means a youth
corps program authorized under tﬁ
chepter that is limited to the period
beginning after April 30.and ending
before October 1.

L - L * "

2, Section 2501.16 is revised to read

as follows:

§2501.16 Criterla for funding.

All criterie Tor funding can‘be found
in the National and Comnrunity Service
Act of 1990, as amended, (42 U.S.C.
12525 (a) & (b)). The grant application
itself will also referto the statutery
criteria and delineate-additional criteria
for the selection precess.

3. section.2502.5 should be revised to
read as follows:

§2502.5 Crlteria for evaluating
applications.

All criteria for funding can be found
in the National and Community.Service
Act of 1990, as amended, (42 U.S.C.
12531). The grant.application itself will
also refer to the statutory criteria and
delineate additional criteria for the
selection precess,.

_4. Section 2503.1 sheuld be revised to
read as follows: .

§2503.1 Purpose.

The purpose of this program is to
pravide grants for the creation or
expansion of full-time, part-time,
summer and year-round youth service
or conservation corps programs,
including grants for the addition of
participants, an increase in the number

"of hours or weeks during which the

program operates, the invelvement of an

existing program in new types of _

service, or-the improvement of an

existing program consistent with this
art

5. Section 2503.4 is revised to read as
follows:

§25034 ‘Selection criteria.

All criteria for funding can be found
in.the National and Community Service
act of 1990,.as amended, (42 U.S.C.
12541-12555). The-grant.application

“for the selection process.

6. Section 2503.21(a){(1)(i) is revised to
read as follows:

§2503.21 Age, citizenship, and other
criterla for enreilment.

(a) LI N ]

(1) * N N

(i) Not less than 16 years nor more
than 25 years of age, except that surmer
programs may include individusls not

Jess then 14 years of age nor more than

21 years of age at the time of enrellment
of such individuals;.and
* L « L *

7. Section 2564.10 is amended by
revising paragraph (b)(1) to read as
follows:

§2504.10 Nalue of post-gesvice bendtim.

(b)(1) The-Cemmission, through the
State, shall ennually provide to-each
full:time participant a non-transferable
post-service benefit for-each year-of
service that-such participant provides to
the program, which benefit shall be
equal in value'to:$2,500 for sach such
year, end swhich:benefit shall be
adjusted to match any increases in the
maximum Pell-Grant.as provided by:the
annusl appropriation. Fumds for this
benefit shall be inclutsd in the hrdgat
for the program and reflected in the
grant request.
* * w * *

8..Section 2584.13 is. mvxsed 1o resd
as.follows:

§2504.13 Criterlafor evalua‘:iqg
applications.

All criteria for funding can he found
in the National and Community Service
Act of 1980, as amended, (42'U.S.C.
12572 (a) & (b)). The gramt application
itself will also refer to the Statutory
criteria and delineate-additiondl criteria
fer the selection process.

9. Section 2505.41 is revised to read
as follows:

§2505.41 Eilgibliity.

Only those organizations which have
a grant from ACTION, the Federal

-Domestic Voluniteer Agency,:to operate

a Foster Grendparent program, or those
organizations aperating under
memoranda of agreement with ACTION,
are eligible to receive awards.

10. Section Z508.8 is amended by
revising paragraph {d}‘to read-as
follows:

. §23068 Program evaluation.

* * N L] *

{d) The Gemmissien shall kesp
confidential the infermation acguired

eveluations under pnmgraph {o)-obthis
section, excaptthat

(1) Ttm cantontof any mfmmatwn
described.in {d):anay be.disclesed with
the.prior written consent of the
individual participant.with regpect-te
whem the information is:mmintained;
and that z

(2) The Commission may disclese
information about the aggregata -
characteristios of such participants.

Dated: December 14, 1992,
Cathexine Milton,
Eaecutive Director.

- [FR Doc.'92-30594 Filed 12-21-82; 845 am]

BILLING TODE 8320-BA-M

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Chapteril
[CC Docket No. 92-166]

MSS Above 1 GHZ Negotlated
Rulemzking Commiitee

AGENQY: Federal:Communigetions
Commyjssien.

Acmon: Netios: of .aduisory-commitiee
establishment and mestings.

SUMMARY: The Fedesal:Cammunicatiens
Commission has estabilighed:the 888
Above 1 GHz Negotieted Rulemaking
Committee {Committee). The'Committee
will provide expert advice and
recommmendations on technical mstters
related to the establishment and
regulation of.a.mubils satellite service in
the 1610-1626.5/2483.5~2500 MHz -
frequency bands. The establishment. of

. this Committes is necessary and.is in

the public interest.

In accordance with the Federal
Advisory Committee Act,PublicLaw
92463, as amended, this notice also
advises interested persons of the initial
and proposed subsequent meetings of
the Committes.

DATES:
Wednesday, Janueary 6, 1993, at*9:30

a.mm.

Tuesday, January 12, 1993, at 9:30 a.m.
Tuesday, January.26, 1993, st 8:38 a.m.
Wednesday, February 3,.1993, at 9:30

Monday, ‘Fabrum;y’a, 1993, &t'9:30 a.m.
Wednesday, February 17, 1893, at 9:30

a.m. :

Thursday, February 25, 1893, at 9:30
a.m,

Wednesday, March 3, 1993, 4t-9:30 a.m.

Tuesday, ¥arch'9, 19934t 9:30'a.m.

Thursday, March 18, 2993,-at 9:30-a:m.
Wednes y.mmm,mmsgm
a.m.
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Tuesday, March 30, 1993, at 9:30 a.m.
ADDRESSES: Federal Communications
Commission, 1919 M Street NW., room
855, Washington, DC 20554.
SUPPLEMENTARY INFORMATION: The
Committee was established by the
Federal Communications Commission
to bring together applicants, existing
users of the frequency bands, and other
affected entities, to discuss and to
recommend approaches to resolve
technical sharing and coordination
issues involved in the establishment

and regulation of a new satellite service. -

The FCC has solicited nominations for
membership on the Committee pursuant
to the Negotiated Rulemaking Act of
1990, Public Law 101-648, November
28, 1990, and will select members to
achieve a balanced membership given
the purposes and objectives of the
Committee. See Public Notice in CC
Docket No. 92-166, 57 FR 39661
(September 1, 1992), 7 FCC Red 5241 -
{1992).

The agenda for the first meeting is as
follows:

1. Introductory Comments: Gerald P.
Vaughan, Deputy Chief Common
Carrier Bureau; Thomas S. Tycz,
Designated Federal Officer and
Deputy Chief, Domestic Facilities
Division

2. Selection of Facilitator

3. Approval of Agenda

4. Committee Charter

5. Commiittee Membership

6. Work Program

—Tasks

—Schedule

—Report
7 anization of Work

~Identification of Available

Information
- —Informal Working Groups

8. Agenda for Next Meeting-

9. Other Business ,

At subsequent meetings, the
Committee will seek to determine and to
recommend approaches to resolve the
domestic sharing problems among the
applicants and to resolve potential
coordination problems with existing
users of the spectrum and with users in
adjacent frequencies. The Committee
will also discuss international sharing
and coordination issues.

Mambers of the general public may
attend the meetings. The FCC will

- attempt to accommeodate as many
people as possible. However,
admittance will be limited to the seating
available. There will be no public oral
participation, but the public may submit
written comments to Fern J. Jarmulnek,

Staff Attorney, Satellite Radio Branch,

before each meeting. )

FOR FURTHER INFORMATION CONTACT:

Kathleen A. Campbell, Administrative

. Assistant of the MSS Above 1 GHz

Negotiated Rulemaking Committee, at
(202) 634-1952,

Federal Communications Commission.
Donna R. Searcy,

Secretary. )

{FR Doc. 82—-30927 Filed 12-21-92; 8:45 am]
BILLING CODE 6712-01-M

47 CFR Part 73
[MM Docket No. 92-281, RM—8133])

Radio Brbadcastlng Services;
Cambridge and St. Michaels, MD

AGENCY: Federal Communications
Commission.

ACTION: Proposed rules. -

SUMMARY: This document requests
comments on a petition filed by CW.A.
Broadcasting, Inc., proposing the
reallotment of Channel 232A from
Cambridge, Maryland, to St. Michaels,
Maryland, and modification of the
construction permit for Station
WFBR(FM)] to specify Channel 232A at
St. Michasls. The coordinates for
Channel 232A at St. Michaels are 38—
49-17 and 76-17-27,

DAYES: Comments must be filed on or
before February 4, 1993, and reply
comments on or before February 19,
1993.

ADDRESSES: Federal Communications
Commission, Washington, DC 20554. In
additicn to filing comments with the
FCC, interested parties should serve the
petitioner, as follows: Charles W.
Adams, Jr., President, CW.A.
Broadcasting, Inc., 35 Solomon’s Island
Road, Annapolis, Maryland 21401.

FOR FURTHER INFORMATION CONTACT:
Kathleen Scheuerle, Mass Media
Bureau, (202) 634~6530.

SUPPLEMENTARY INFORMATION: This is a

. summmary of the Commission’s Notice of .

Proposed Rule Making, MM Docket No.
92--291, adopted November 25, 1992,
and releassd December 14, 1992, The
full text of this Commission decision is

_available for inspection and copying

during normal business hours in the
FCC Dockets Branch (Room 230), 1919
M Street, NW,, Washington, DC. The
complete text of this decision may also
be purchased from the Commission’s
copy contractors, Downtown Copy
Center, 1990 M Strest, NW.,, suite 640,
Washington, DC 20036, (202) 452-1422.

Provisions of the Regulatory
Flexibility Act of 1980 do not apply to
this proceeding. -

Members of the public should note
that from the time a Notice of Proposed
Rule Making is issued until the matter

is no longer subject to Commission
consideration or court review, all ex

. parte contacts are prohibited in

Commission proceedings, such as this
one, which involve channe! allotments.
See 47 CFR 1.1204(b) for rulas
governing permissible ex parte contact.

For information regarding proper
filing procedures for comments, ses 47
CFR 1.415 arrd 1.420.

List of Subjects in 47 CFR Part 73
Radio broadcasting.
Federal Communications Commission.

‘Michael C. Ruger,

Chief, Allocations Branch, Policy and Rules
Division, Mass Media Bureau.

[FR Doc. 92-30902 Filed 12-21-92; 8:45 am}
BILUNG CODE 6712-01-M

47 CFR Part 73

{MM Docket No. 92-293, RM-8128]
Radic Broadcasting Ser{rlces;
Stillwater, OK

AGENCY: Federal Communications
Commission.

ACTION: Propossed rule,

SUMMARY: The Commission requests
comments on a petition filed by -
Kenneth R. Greenwood seeking the
allotment of Channel 251A to Stillwater,
Oklahoma, as the community’s third
local commercial FM service. Channe!

- 251A can be allotted to Stillwater in

compliance with the Commission’s
minimum distance separation
requirements with a site restriction of 9
kilometers (6 miles) northwest to aveid
a short-spacing to Stations KMOD-FM,
Channel 248C, and KVOC-FM, Channel
253C, Tulsa, Oklahoma. The coordinates
for Channel 251A at Stillwater are North
Latitude 36-09-27 and West Longituds
97-09-20. -

DATES: Comments must be filed on or
before February 4, 1993, and reply
comments on or before February 19,
1993.

ADDRESSES: Federal Communications
Commission, Washington, DC 20554. In
addition to filing comments with the
FCC, interested parties should serve the
petitigner, or its counsel or consultant,
as follows: Brent Weingardt, Esq.,
Comsultants, Inc., 4500 West Virginia
Avenue, NW,, Bethesda, Maryland
20814 (Counsel to petitioner).

FOR FURTHER INFORMATION CONTACT:
Leslie K. Shapiro, Mass Media Bureau,
(202) 634-6530. o

SUPPLEMENTARY INFORMATION: This is a
synopsis of the Commission’s Notice of -
Praposed Rule Making, MM Docket No.
92-293, adopted November 30, 1992
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and released December 14, 1992. The
full text of this Commissicn decision is
available for inspection and copying
during normal business hours in the
FCC Dockets Branch (room 230), 1919 M
Street, NW., Washington, DC. The
complete text of this decision may also
be purchased from the Commission's
copy contractor, Downtown Copy
Center, (202} 452-1422, 1990 M Street
NW,, suite 640, Washington, DC 20036.

Provisions of the Regulatory
Flexibility Act of 1980 do not apply to
this proceeding. '

Members of the public should note
that from the time a Notice of Proposed
Rule Making is issued until the matter
is no longer subject to Cornmission
consideration or court review, all ex
parte contacts are prohibited in
Commission proceedings, such as this
one, which involve channel allotments.
See 47 CFR 1.1204(b) for rules
governing permissible ex parte contacts.

For information regarding proper
filing procedures for comments, see 47
CFR 1.415 and 1.420. ’

List of Subjects in 47 CFR Part 73
Radio broadcasting.

Federal Communications Commission.
Michael C. Ruger,

Chief, Allocations Branch, Policy and Rules
Division, Mass Media Bureau.

[FR Doc. 92-30928 Filed 12-21-92; 8:45 am]
BILLING CODE 6712-01-M

47 CFR Part 73
(MM Docket No. 92-294, RM-8129)

Radlo Broadcasting Services; Seaside,
OR

AGENCY: Federal Communications
Commission.

ACTION: Proposed rule.

SUMMARY: The Commission requests
comments on a petition filed by Ken's
Corporation seeking the allotment of
Channel 255A to Seaside, Oregon, as the
community’s second local FM service.
Channel 255A can be allotted to Seaside
in compliance with the Commission’s
minimum distance separation
requirements with a site restriction of
6.7 kilometers (4 miles) southwest to
avoid a short-spacing to Station KEZX~
FM, Channel 255C, Seattle, Washington,
at coordinates North Latitude 45-59-15
and West Longitude 124-00-34.
Canadian concurrence in the allotment
is required since Seaside is located
within 320 kilometers (200 miles) of the
U.S.-Canadian border.

DATES: Comments must be filed on or.
before February 4, 1993, and reply

commeuts en or before February 19,
1993,

ADDRESSES: Federal Communications
Commission, Washington, DC 20554. In
addition to filing comments with the
FCC, interested parties should serve the
petitioner, or its counssl or consultant,
as follows: Margaret L. Tobey, Esq.,
Akin, Gump, Hauer & Feld, L.L.P., 1333
New Hampshire Avenue, NW., suite
400, Washington, DC 20036 (Counsel to
petitioner).

FOR FURTHER INFORMATION CONTACT:
Leslie K. Shapiro, Mass Media Bureau,
(202) 634-6530.

SUPPLEMENTARY INFORMATION: This is a
synopsis of the Commission’s Notice of
Proposed Rule Making, MM Dacket No.
92-294, adopted November 30, 1992,
and released December 14, 1992. The
full text of this Commission decision is
available for inspection and copying
during normsl business hours in the
FCC Dockets Branch (room 230), 1919 M
Street, NW., Washington, DC. The
complete text of this decision may also
be purchased from the Commission’s
copy contractor, Downtown Copy
Center, (202) 452-1422, 1990 M Street,
NW,, suite 640, Washington, DC 20036.

Provisions of the Regulatory
Flexibility Act of 1980 do not apply to
this proceeding.

Members of %he public should note
that from the time a Notice of Proposed
Rule Making is issued until the matter
is no longer subject to Commission
consideration or court review, all ex
parte contacts are prohibited in
Commission proceedings, such es this

.one, which involve channe! allotments.

See 47 CFR 1.1204(b) for rules
governing permissible ex parte contacts.
For information regarding proper

“filing procedures for comments, see 47

CFR 1.415 and 1.420.

List of Subjects in 47 CFR Part 73
Radio broadcasting.

Federal Communications Commission.

Michael C. Ruger, X

Chief, Allocations Branch, Policy and Rules
Division, Mass Media Bureau.

[FR Dac. 92-30929 Filed 12-21-92; 8:45 am]
BILLING CODE 6712-01-M

GENERAL SERVICES
ADMINISTRATION

48 CFR Part 6101

Amendments to GSA Board of
Contract Appeals Rules of Procedure

AGENCY: Board of Contract Appeals,
GSA.

ACTION: Request for comments.

SUMMARY: This notice invites written
comments on proposed amendments to
the rules of procedure of the GSA Board
of Contract Appeals, which will govern
all proceedings before the Board. These
include protests of procurements
involving acquisitions of automatic dsta
processing (ADP) equipment and
services, and contract disputes. The
amendments are intended to clarify the
Board's existing rules of procedurse, as
well as to increase the efficiency of
proceedings at the Board. The rules
have not been amended since June 1385,
shortly after the Board first began
hearing ADP protests. The Board
intends to issue final, revised rules after
considering all comments to the
proposed amendments,

DATES: Comments must be submitted on
or before February 12, 1993. .
ADDRESSES: Copies of the proposed rules
may be obtained from and written
comments submitted to: Office of the
Clerk of the Board, c/o Ms. Beatrice
Jones, GSA Board of Contract Appeals,
18th & F Streets, NW., Washington DC
20504. (202) 501-01186.

FOR FURTHER INFORMATION CONTACT:
Wilbur T. Miller, Chief Counsel, GSA
Board of Contract Appeals. (202) 501-
0890.

SUPPLEMENTARY INFORMATION:

A. Background

Section 2713 of the Competition in
Contracting Act of 1984, 40 U.S.C.
759(f), provides that protests involving
ADP procurements may be filed with
the Board. The Act also provides thet
the Board is to adopt and issue rules
and procedures necessary for the
expeditious resolution of such protests.
In addition, the Administrator of
General Services has delegated to the
Board the authority to adopt and issue
rules necessary for the resolution of
contract disputes under the Contract
Disputes Act of 1978, 41 U.S.C. 601-
613. The proposed rules have been
approved by majority vote of the Board's
members.

B. Regulatory Flexibility Act

The General Services Administration
certifies that these proposed revisions
will not have significant economic
impact on a substantial number of small
entities within the meaning of the

" Regulatory Flexibility Act, 5 U.S.C. 601

et seq. )
C. Paperwoark Reduction Act

The Paperwork Reduction Act does
not apply because the proposed
revisions to not impose recordkeeping
or information collection requirements,
or collection of information from
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offerors, contractors, or members of the
public which requires the approval of
OMB under 44 U.S.C. 3501 et seq.

List of Subjects in 48 CFR Part 6101

Administrative Practice and
Procedure, Government Procurement.
Dated: December 14, 1992,
Vincent A, LaBella,

Acting Chairman and Chief Judge, GSA Board
of Contract Appecls.

[FR Doc. 92~30696 Filed 12-21-92; 8:45 am)
BILLING CODE $820-AL-M

DEPARTMENT OF TRANSPORTATION
Federal Highway Administration

49 CFR Chapter Ii}
[FHWA Docket No. MC~82-33)

Zero-Based Review of the Federal
Motor Carrier Safety Regulations;
Additional Public Outreach Sesslon

AGENCY: Federal Highway
Administration (FHWA), DOT.
ACTION: Notice of public outreach
session; request for comments; closing
of public docket.

SUMMARY: In September 1992, the
FHWA successfully completed an initial
series of four public outreach sessions
in St. Paul, Minnesota; Portland,
Oregon; San Antonio, Texas; and Los
Angeles, California, pursuant to the
notice published in the Federal Register
on August 18, 1992 (57 FR 37392). On
November 8, 1992 (57 FR 53089), the

FHWA announced six additional public

outreach sessions in Albany, New York;
Atlanta, Georgia; Albuquerque, New
Mexico; Casper, Wyoming; Kansas City,
Missouri; and Washington, DC, to obtain
comments and recommendations for
improvement of the Federal Motor
Carrier Safety Regulations (FMCSRs) as
they relate to the commercial motor
carrier industry.

This notice announces one additional
public outreach session to be held
January 20, 1993. This outreach session
will be held in conjunction with the
United Bus Owners of America (UBOA)/
American Bus Association (ABA) Bus
Expo. The outreach sessions are an
essential part of FHWA's zero-base
regulatory review project. The zero-base
review is intended to develop a
performance-based regulatory system
that will best enhance commercial
motor vehicle safety. These sessions
will be held to obtain information,
views, and opinions from
representatives of the motor carrier
industry and other interested persons.
The FHWA will continue to accept

written comments on the zero-base
program until April 1, 1993. After the
comment period has closed and the
comments have been analyzed, the
FHWA will continue the rulemaking
process with the goal of developing a
regulatory structure that is more
performance-criented.

DATES: Written comments must be
received on or before April 1, 1993. The
outreach session will be held from 1:30
p-m. to 5:30 p.m., local time, on January
20, 1993,

ADDRESSES: Submit written, signed
comments to FHWA Docket MC~92-33,
room 4232, HCC-10, Office of the Chief
Counsel, Federal Highway
Administration, 400 Seventh Street,
SW., Washington, DC 20590. Al
comments received will be available for
examination at the above address from
8:30 a.m. to 3:30 p.m,, e.t.,, Monday
through Friday, except legal Federal -
holidays. Those desiring notification of
receipt of comments must include a self-
addressed, stamped postcard.

The outreach session will be held at
the following location: Hyatt Regency

-Downtown Miami, 400 SE Second

Avenue, Miami, Florida 33131, 305/
358-1234.

FOR FURTHER INFORMATION CONTACT: Ms,
Paula R. Robinson, telephone (202) 366-
2984, or Mr. Robert Redmond,
telephone (202) 366-5014, Federal
Highway Administration, Office of
Motor Carriers, 400 Seventh Street, SW.,
room 3404, Washington, DC 20590.
Office hours are from 7:45 a.m. to 4:15
p-m., e.t.,, Monday through Friday,
except legal Federal holidays. In
advance of the session, all individuals _
desiring to appear or planning to
present information should contact Mr.
Stan Hamilton, Office of Motor Carriers,
telephone (202) 366-0665.

SUPPLEMENTARY INFORMATION: The
Federal Motor Carrier Safety
Regulations were enacted under the
Motor Carrier Act of 1935, Ch. 498, 49
Stat. 546 (codified as amended at 49
U.S.C. 3102 and 3104). The regulations
have been incrementally modified ever
since. The authority for the current
regulations has been vested in the
Department of Transportation since -
1966 (49 U.S.C. 1655(e)). All private,
exempt commodity, common, and
contract motor carriers of property and
all for-hire carriers of passengers, as
defined in the FMCSRs, are currently
subject to these regulations.
Additionally, the FHWA has proposed
making private motor carriers of
passengers subject to certain minimum
safety requirements (54 FR 7362; notice
of proposed rulemaking (1989)).

The FHWA recently completed a
review of the FMCSRs in accordance
with the President’s January 28, 1992,
Memorandum to Heads of Certain
Executive Departments and Agencies to
identify and eliminate any unnecessary
regulatory burdens. Having completed
that review, the FHWA believes it is
appropriate to reconsider the underlying
basis for all safety rules and to identify
a performance-oriented regulatory
structure that would enhance safety
while minimizing the burdens placed
on industry.

The FHWA believes the motor carrier

"industry will benefit from a regulatory

structure that is more performance-
oriented as opposed to prescriptive.
Many of the basic provisions of the
FMCSRs have remained unchanged for
more than 50 years while others have
been amended numerous times. The
FHWA believes this has led to a set of
regulations which can be difficult to
understand and enforce. The FHWA
plans to use the comments and
recommendations gathered from all
outreach sessions as the foundation to
develop a comprehensive, unified set cf
performance-oriented safety
requirements designed to ensure
maximum safety on the Nation’s
highways. Discussion at the sessions
will focus on identifying “wha,”
“what,” and “how" the FHWA should
regulate commercial motor carriers and
drivers to improve highway safety.

The goals and objectives of the zero-
base review project are to: (1) Focus on
those areas of enforcement and
compliance which are most effective in
reducing motor carrier accidents; (2}
reduce compliance costs; (3) encourage
innovation; (4) clearly and succinctly
describe what is required; and (5)
facilitate enforcement. The resulting
regulatory system would apply to all
appropriate segments of the motoar
carrier industry and would be
enforceabla by Federal, State and local
authorities.

The performance-based reguletions
would be responsive to the neads of the
industry and would enhance the safe
operation of commercial motor vehicles.

Concurrent with the outreach effort,
the FHWA has opened a public docket,
MC-92-33, to allow commenters and
interested parties who might be unable
to attend the outreach sessions the
opportunity to respond to the zero-base
effort. Co

(23 U.S.C. 315; 49 CFR 1.48)
Issued on: December 14, 1992.
T.D. Larson,
Administrator.
[FR Doc. 92-31007 Filed 12-21-92; 8:45 am)
BILLING CODE 4010-22-M
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NATIONAL TRANSPORTATION
SAFETY BOARD

49 CFR PART 826

Equal Access to Justice Act Fees
AGENCY: Nationa) Transportation Safety
Board.

ACTION: Notice of proposed rule and
request for comment.

SUMMARY: The NTSB is proposing to
adopt a cost-of-living adjustment to the
standard $75 cap for the calculation of
attorneys fees permitted under the Equal
Access to Justice Act (EAJA). The
agency proposes to use the Bureau of
Labor Statistics Consumer Price Index
for All Urban Consumers, All Items, as
the inflator. It intends that the cap may
be inflated to the year of the provision
of service by an inflation factor equal to
the ratio of the index for the year of
service over the index for the base year.
The agency requests comments on this
methodology.
DATES: Comments are invited by January
21, 1992,
ADDRESSES: An original and two copies
of any comments must be submitted to:
Office of General Counsel, National
Transportation Safety Board, 490
L’Enfant Plaza East, SW., Washington,
DC 20594, Attention: EAJA Rules.
Comments may be inspected at the
above address, Room 6333, from 8 a.m.
to 5 p.m. Monday through Friday.
FOR FURTHER INFORMATION CONTACT: Jane
F. Mackall, (202) 382-1952.
SUPPLEMENTARY INFORMATION: The NTSB
currently has rules, at 49 CFR part 826,
that specify the procedures and
standards that govern apphcatmns for
attorneys fees and expenses in
procesdings arising out of the Board's
jurisdiction to hear appeals from actions
taken by the Administrator of the
Federal Aviation Administration. To the
extent that fees and expenses are
available in these proceedings, the
awards are the result of the enactment -
in 1981 (and subsequent permanent
reenactment in 1985) of the Equal
Accsss to Justice Act, the relevant
portion of which is codified at 5 U.S.C.
504. EAJA, as it is commonly called,
was designed to diminish the deterrent
effect of high legal costs on challenges
to unjustified legal action by the
gaovernment, though the Act was not
designed to reimburse fees, even
reasonable fees, without limit. The Act
provides that, where fees are awarded,
they shall be based on prevailing market
1ates for the kind and quality of service
furnished, but that they shall not be
swarded in excess of $75 per hour

unless the agency determines by
regulation that an increase in the cost of
living or some special factor justifies a

hxgher fee.

t is beyond dispute that a $75 fee cap
would not have permitted full recovery
of all attorneys fees even in 1981, and
this was understood by Congress. Yet, to
the extent that the value of the capped
amount has diminished in real terms
over time, 8o too is diminished the

subsidy's ability to act as an inducement

to a citizen to pursue vindication of
legal rights against improper
government action. There is no reason
to believe that Congress intended an
inflation-driven erosion of the utility of
its enactment. It is, therefore, the
purpose of this rulemaking to restore the
original vitality of the EAJA process in
NTSB. procedures.

This agency has received several
petitions requesting an adjustment to
the EAJA fee cap.? Our inaction on these
petitions has been based, in part, on the
fact that no other agency had taken the
opportunity afforded by clear statutory
language to offer an inflation-based
adjustment to the original cap. (The
Administrative Conference of the
United States, which has been charged
by Congress with oversight of agency
practice under EAJA, reported in 1991
that no agency had even initiated a fee
adjustment rulemaking.} However,
when EAJA was enacted its provisions
were made simultaneously effective for
agency and court proceedings alike.
Perhaps because of their experience
with other fee shifting arrangements, the
courts have never hesitated to authorize
cost-of-living based adjustment to the
$75 cap. As the erosion of inflation
compounds over time, we think that it
has become imperative to follow the
lead of the courts and announce by rule
an inflation-based adjustment to our
cap. As one court put it:

Congress, by specifying the market rate for
fees * * * intended to ensure that adequate
representation would be available * * * for
oftentimes ‘a party who chooses to litigate an
issue against the Government is not only
representing his or her own vested interest
but is also refining and formulating public
policy.” * * * Congress did not think,
howsver, that extraordinary fees were needed
to ensure adequate representation;
consequently, it limited public
reimbursement * * * to $75 per
hour * * * Congress was aware, however,
that increases in the cost of living (inflation)

1 Petitions have been filed by Richard B.
Thompson, George O. Grant, Harold M, Geay, John
W. Cronin, David L. Ebershoff, Mark S. Kahan (on
behalf of C and M Airways, Inc, d/b/a Armadillo
Alr Associates), and Robert V. Stewart. These
petitions are granted to the extent discussed in this
notice, and they are incorporated into and will ba
included in the record in this proceeding.

might erode the fee-reimbursement scheme of
EAJA; this is evidenced by inclusion in the

. Act of & cost-of-llving escalator * * * By

allowing district courts to adjust upwardly
the $75 cap to account for inflation, Congress
undoubtedly expected that the courts would
use the cost-of-living escalator to insulate
EAJA fee awards from inflation * * *.

Meyerv. Sullivan, 858 F.2d 1029 (11th
Cir. 1992) (holding that courts must
consider awarding inflation-adjustment
fees). Citation omitted.

Reference to several leading court
decisions is also informative as to the
issues we can expect regarding what the
new cap should be. Our examination of
these decisions leads us to the view that
the new cap should be self-adjusting,
that is, based on reference to a known
index that can be used prospectively for
continual adjustment. We believe that
this index should be the Bureau of
Labor Statistics Consumer Price Index,
All Urban Consumers, U.S. City
Average, All Items, unless a more
specific geographic index is published
for the locality. This “CPI" is the
generally understood *cost of living”*
index that is widely used as a price
inflator in labor and contract matters.
Wa recognize that there may be price
inflators that are more specifically
geared to the cost of legal services, but
the statutory language under which we
act speaks broadly to inflation
adjustment for the cost of living, and we
believe Congress must be understood to
have said what it meant. Ste Sullivan v
Sullivan, 958 F.2d 574 (4th Cir. 1992)
(rejecting use of a CPI sub-category
geared to legal services).

Woe also recognize that there could be
controversy over the selection of the
base year, because Congress has
(arguably) twice chosen $75 as the fee.
cap, first in 1981 and then again in
1985. Our initial impression, supported
by judicial precedent, is that 1981
should be the base, and that is our
proposal here. See Perales v. Casillas,
950 F.2d 1066 {5th Cir. 1992).
Additionally, we believe that the cost-
of-living adjustments, if warranted,
should be made only up to the year of
provision of the service in question.
Inflation to the year of decision
represents an impermissible interest
charge against the government. See

" Perales, supra.

The Board does not now intend to
consider by rule any other specific
adjustment to the fee cap, although the
statute does contemplata that so-called

*'special factor” considerations must
also be addressed by rule. (Our existing
rule inexplicably refers to this issue as

-*'special circumstances,” a term which

is used elsewhere in EAJA with entirely
different consequences. We will make
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editorial amendment to our rule so that

it conforms to the statutory usage.) The
Board’s experience with its docket does
not lead to the conclusion that -
enforcement cases tried at the
administrative level are of the type that
warrant a “special factors” exception, at
least not one based on considerations so
certain of description that they can be
captured in a standard rule. However,
because of the statutory requirement for
a regulation-based exception for special
factors—that is, because our
administrative law judges may not
address this issue solely in the context
of specific adjudication—the Board will
consider the creation by rule of an
additional excaption to the standard
fees to be exercised in its discretion, if
satisfactory parameters for a special
factor award can be developed. Given
the problematic nature of this
undertaking, the Beard does not intend
to postpone final adoption of a rule in
this docket pending resolution of this
separate question.

Finally, we do not propose to
authorize supplemental filings in cases
where EAJA fees have already been the
subject of a Board order. We do,
however, contemplate allowing
petitioners in pending cases to
supplement their filings to reflect the
proposed standards, and intend any
subsequent awards to be premised on
the revised standard, if adopted. We
caution all applicants to recall that
inflation-adjusted rates would be
available only after a finding that the.
prevailing market rate is in excess of
$75.

As required by the Regulatory
Flexibility Act, we certify that the
proposed rules will not have a
substantial impact on a significant
number of small entities. What effect
they may have, however, would be
beneficial to small entities. The rules are
not major rules for the purpases of
Executive Order 12291. We also
conclude that this action will not
significantly affect either the quality of
the human environment or the
conservation of energy resources, nor
will this action impose any information
collection requirements requiring
approval under the Paperwork
Reduction Act.

List of Subjects in 49 CFR Part 826
Claims, Equal access to justice,
Lawyers.

Accordingly, 49 CFR part 826 is
proposed to be amended as set forth
below.

PART 826—RULES IMPLEMENTING
THE EQUAL ACCESS TO JUSTICE
ACT OF 1980

1. The authority citation for part 826
continues to read as follows:

Autherity: Section 203(a)(1) Pub. L. 99-80,
99 Stat, 186 (5 U.S.C, 504).

2. Section 826.6 is proposed to be
amended by revising paragraph (b) to
read as follows:

§826.6 Allowable fees and expenses.

* * * w .

(b)(1) No award for the fee of an
attorney or agent under this part may
exceed $75 indexed as follows:

X CPI-New
$75/hr

CPI-1981

The CP1 to be used is the CPI, All Urban
Consumers, U.S. City Average, All
Items, except where a more pertinent
local, All Item index is available. The
numerator of that equation is the yearly
average for the year(s) the services were
provided, with each year calculated
separately. This formula increases the
$75 statutory cap by indexing it to
reflact cost of living increases, as
authorized in 5 U.S.C. 504(b)(1)(A)(ii).
Application of these increased rate caps
requires affirmative findings under
§ 821.6(c). For ease of application,
available U.S. City figures are
regrqduced as follows:

90.9
1982 96.5
1983 . 99.6
1989 ...oviiinnriiniiisniniinnen 103.9
1985 ..o 107.6
1986 109.6
1987 113.6
1988 ... 118.3
1980 ..o 130.7
1991 136.2

{2) No award to compensate an expert
witness may exceed the highest rate at
which the agency pays expert witnesses.
However, an award may also include
the reasonable expenses of the attorney,
agent, or witness as a separate item, if
the attorney, agent, or witness
originarily charges clients separately for
such expenses.
* * » [ ] L

3. Section 826.7 is proposed to be
revised to read as follows:

§826.7 Rulemaking on maximum rates for
attorney fees.

(a) In addition to increases based on
cost of living (see § 826.6), attorney fees
in some or all of the proceedings
covered by this part may also be
increased beyond the statutory cap of
$75 if warranted by special factors (such
as limited availability of attorneys
qualified to handle certain types of

proceedings). The Board will conduct
any rulemaking proceedings for this
purpose under the informal rulemaking
procedures of the Administrative
Procedure Act.

(b) any person may file with the Board
a petition for rulemaking to increase the
maximum rate for attorney fees by
demonstrating that a special factor(s)
justifies a higher fee. The petition shall
identify the rate the petitioner believes
the Board should establish and the

- proceeding(s) or types of proceedings in

which the rate should be used. It should
also explain fully the reasons why the
higher rate is warranted. The Board will
respond to the getition within 60 days
after it is filed, by initiating a
rulemaking proceeding, denying the
petition, or taking other appropriate
action.

Issued in Washinéton. DC on this 14th day
of December.
Carl W, Vogt,
Chairman.
[FR Doc. 92-30940 Filed 12-21-92; 8:45 am]
BILLING CODE 7533-01-M

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 655
[Docket No. 921221-2321]

Atlantic Mackerel, Squid, and
Butterfish Fisheries.

AGENCY: National Marine Fisheries
Service (NMFS), NOAA, Commerce.
ACTION: Proposed initial specifications
for the 1993 and 1994 Atlantic
mackerel, squid, and butterfish fisheries
and request for comment.

SUMMARY: NMFS issues these proposed
initial specifications for the 1993 and
1994 fishing years for Atlantic mackerel,
squid, and butterfish. Regulatlons
governing thess fisheries require the
Secretary of Commerce (Secretary) to
publish specifications for the upcoming
fishing year. This action is intended to
fulfill this requirement and promote the
development of the U.S. Atlantic
mackerel, squid, and butterfish
fisheries.

DATES: Public comments must be
received on or beforg January 21, 1993,
ADDRESSES: Copies of the Mid-Atlantic
Fishery Management Council’s “quote
paper” and recommendations are

" available from John C. Bryson,

Executive Dirsctor, Mid-Atlantic
Fishery Management Council, room
2115, Federal Building, 300 South New
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Street, Dover, DE 19901. Copies of the
draft environmental assessment for this
action are available from Richard B.
Roe, Regional Director, Northeast
Region, Netional Marine Fisheries
Service, One Blackburn Drive,
Gloucester, MA 01830.

- FOR FURTHER INFORMATION CONTACT:
Myles Raizin, (508) 281-9104 or
Richard Seamans, (508) 281-9244.
SUPPLEMENTARY INFORMATION:
Regulations implementing the Fishery
Management Plan for Atlantic Mackerel,
Squid, and Butterfish Fisheries (FMP)
prepared by the Mid-Atlantic Fishery
Management Council {Council), appear

at 50 CFR part 655. These regulations
stipulate that the Secretary will publish
a notice specifying the initial annual
amounts of the initial optimum yield
(10Y) as well as the amounts for
allowable biological catch (ABC)
domestic annual harvest (DAH),
domestic annual processing (DAP), joint
venture processing (JVP), and total
allowable levels of foreign fishing
(TALFF) for the species managed under
the FMP. No reserves are permitted
under the FMP for any of these species.

Regulations implementing Amendment

4 to tha FMP allow the Council to
recommend specifications for these

- fisheries for up to three consecutive

years,

Since an update of the Atlantic
mackerel stock assessment will be
forthcoming in 1994, the Council has
chosen to recommend specifications for
1993 and 1994, only. Procedures for
determining the initial annual amounts
are found in § 655.22.

The following table contains the
proposed initial specifications for
Atlantic mackerel, Loligo squid, Illex
squid, and butterfish. These
specifications are based on the

- recommendations of the Mid-Atlantic

Fishery Management Council (Council).

TABLE.—PRELIMINARY INITIAL ANNUAL SPECIFICATIONS FOR ATLANTIC MACKEREL, SQUID, AND BUTTERFISH FOR THE FISHING
YEARS JANUARY 1 THROUGH DECEMBER 31, 1993 AND JANUARY 1 THROUGH DECEMBER 31, 1994

{in metric tons (mt)].

' Squid Atlantic
Specifications ' Butterfish
‘ Loligo hex | ~Mackerel
Max OY ! 44,000 30,000 2N/A 46,000
ABC? 44,000 30,000 850,000 16,000
(e} 4 44,000 30,000 |- 100,000 10,000
DAH 44,000 30,000 4100,000 10,000
DAP 44,000 * 30,000 50,000 10,000
JVP 0 0 35,000 0
TALFF 0 0 0 0
1 Max O s stated in the FMP;
Not 800 the FMP:
310Y can rise o s amount
+Contains 15,000 mt. profected recreationsl catoh based on the fo ined in the reguistiens (60 CFR part 655).
Atlantic Mackerel . survey and inquiries from Estonia, the expanding mackerel market and

The FMP provides that ABC in U.S.
waters for the upcoming fishing year is
that quantity of mackerel that could be
caught in U.S. and Canadian waters
minus the estimated catch in Canadian
waters, while still maintaining a
spawning stock size in the year
following the year for which catch

estimates and quotas are being prepared,

equal to or greater than 600,000 mt.
Using an estimated spawning stock
biomass of 1,500,000 mt and an
estimated Canadian catch of 50,000 mt,
the Council derived an ABC of 850,000

mt.

The proposed IOY for the 1993 and
1994 Atlantic mackerel fisheries is set at
100,000 mt, equal to the specified DAH.
The proposed specification for DAH is
computed by adding the estimated -
recreationel catch, the proposed
specified DAP, and the proposed
specified JVP. The recreational
component of DAH is estimated at
15,000 mt using a formula found at
§655.21(b)(2)(ii). DAP and JVP
components of DAH are estimated using
the Council’s annual processor survey.
The U.S. processors projected a U.S.
production of 46,105 mt for the
upcoming fishing year. Based upon
responses from the annual processor

Council has recommended and the
Regional Director proposes a
specification of 35,000 mt of JVP for the
1903 and 1994 fisheries. The Council
also recommended and the Regional
Director proposes a DAP of 50,600 mt
yielding a DAH of 100,000 mt, which
includes the 15,000 mt recreational
component.

Zero TALFF is proposed for the 1993
and 1994 Atlentic mackere] fisheries.

The exclusion of directed foreign fishing

is recommended by the Council and
proposed by the Regional Director as
described in the draft environmental
assessment. However, the final TALFF
specification will also be based on
public comment.

The Council used testimony from
both the domestic fishing and
processing industries and analysis of
nine economic factors found at
§655.21(b){2)(ii) to determined that
Atlantic mackerel produced from
directed foreign fishing would directly
compete with U.S. processed products,
thus limiting markets available to U.S.
processors. The industry was nearly
unanimous in its assessment that a
specification of TALFF would impede
the continued growth of the U.S.
fishery. The Council believes that an

urcertainty regarding world supply, due
to the economic and political
restructuring in Eastern Europe, may
substantially increase opportunities for
U.S. producers to increase sales to new
markets abroad. Also, the Department of
Agriculture has accepted the
Department of Commerce’s
recommendation to include Atlantic
mackerel on the list of eligible
commodities for fiscal year 1993 under
the Agricultural Trade Development and
Assistance Act of 1954 (Pub. L. 480).
This may provide a market opportunity
for U.S. produced Atlantic mackerel.

As a supplement to its regulations, a
benefit-cost analysis was prepared by
the Council. Results of the analysis
indicate that after eight to ten years, a
specification of zero TALFF will yield
positive benefits to the fishery and to
the Nation.

The Council also recommended and
the Regional Director proposes four
special conditions to be imposed on the
1993 and 1994 Atlantic mackerel
fisheries as follows: (1) Joint ventures
are allowed, but river herring bycatch
south of 37°30° N. latitude may not
exceed 0.25 percent of the over-the-side
transfers of Atlantic mackerel; (2) the
Regional Director should reduce

-



60788 Federal Register / Vol.

57, No. 246 / Tuesday, December 22, 1992 / Proposed Rules

impacts on marine mammals, whenever
possible, in grosecuting the Atlantic
mackere! fisheries; (3) IOY may be
increased during the year, but the total
should not exceed 200,000 mt; and (4)
applications from a perticular nation for
joint ventures for 1893 or 1994 will not
be decided on until the Regional
Director determines, based on an
evaluation of psrformances, any
purchase obligations for 1992 and
previous years have been fulfilled.

Atlantic Squids

The maximum OY for Loligo is 44,000
mt. The recommended ABC for the 1893
and 1994 fisheries is 44,000 mt,
representing an increase of 7,000 mt
over the 1982 ABC of 37,000 mt. This
level of ABC is based on the mast recent
stock assessments and is determined to
be at a level that will not harm the
continued growth of the resource.

An I0Y of 44,000 mt, equal to DAH
and DAP, is recommended by the
Council and proposed by the Regional
Director. Since the U.S. industry intends
to fully utilize the 1IQY, there is no
opportunity for JVP or TALFF.

esults of the 1992 Council processor
survey indicate that the U.S. processing
sector plans to process 57,836 mt of
Loligo in the upcoming year. Therefore,
the Council recommends and the
Regional Director proposes a DAP of
44,000 mt.

Based con the results of the processor

" survey, the Council recommended and
the Regional Director proposes zero JVP
and zero TALFF for the 1993 and 1994
fisheries for Loligo. The expansion of
the U.S. freezer trawler and refrigerated
sea water fleets participating in this
fishery, and the substantiel increase in
U.S. landings, indicate that there.is no
longer & justification for foreign
participation. TALFF end JVP have been
absent from this fishery since 1987.
Since TALFF and JVP are set at zero,
DAH of 44,000 mt equals DAP for the
1993 and 1994 fisheries for Loligo.
‘Maximum OY for these fisheries can
only be increased by an amendment to
the FMP. - :

The maximum QY for lllex squid is
30,000 mt. Based on the best available
scientific information, the Council
recommended and the Regional Director
proposes an ABC of 30,000 mt equal to
the maximum QY.

The Council also recommended and
the Regional Director proposes that the
10Y for Illex be set at 30,000 mt because
U.S. harvesters intend to utilize the

- entire JOY. Conseguently, there is no
TALFF available. No directed foreign
fishery has been allowed for Illex since
1886. Given the current economic
situation, zero TALFF is recommended

by the Council and proposed by the
Regional Director.

Based on the 1992 Council processor
survey, Illex squid processors plan to
process 40,737 mt of Illex in 1993.
Therefore, the DAP for the 1993 fishery
is spacified at 30,000 mt. This reflects
the large increases in the capacity of the

" east coast freezer trawler fleet and

projected increases in the number of
vessels using refrigerated seawater
systems capable of landing high quality
Illex. Much of the increase in capacity
is & function of a general increase in
prices in the range of 20 percent for
1990 and 1991. Prices continue to
remain strong in the 1992 fishery. The
continued strength in Illex prices is
related-to decreases in world supply
including a closing of 30,000 square
miles of traditional squid grounds east

" of the Falklands/Malvinas, a decrease in
Loligo squid landings in Thailand, and
reduction in fishing efforts of Eastern
European fleets. Although Illex is
primarily a bait squid, it has been used
as a substitute for Loligo, a food squid,
in many markets.

Butterfish

. The FMP sets the maximum OY for
butterfish at 16,000 mt. Based on the
most current stock assessments, the
Council recommends and the Regional
Director proposes an ABC of 16,000 mt
for the 1993 and 1994 fisheries,
unchanged from the 1992 specification.
Commercial landings of butterfish have
decreased in the past 3 years from 4,000
mt to 2,285 mt. Estimated landings for
the first five months of 1992 were 1,704
mt, up 64 percent from the same period
in 1991. Difficulty in locating schools of
market-size fish and market limitations
have caused severe reductions in both
supply of and demand for butterfish.
Fishermen and processors feel that the
size and fat content of butterfish will
improve in the 1993 and 1994 fisheries.
The Council recommended and the
Regional Director proposes an I0Y for
butterfish of 10,000 mt. The U.S.
industry intends to fully utilize this
10Y. Thus, there is no TALFF available.
The Council recommends and the
Regional Director proposes a DAH of
10,000 mt based on the Council
processor survey of 8,283 mt with an
allowance of approximately 2,000 mt for
non-responses. There has been no
interest expressed in joint ventures,
thus, the I0Y is proposed at a level that
does not allow for a JVP. The Council
recommended and the Regional Director
proposes that both JVP and TALFF be
specified at zero for the 1993 and 1994
fisheries. However, a 6,000 mt
difference between ABC and IQY is set

aside to accommodate an increase in
10Y if economic conditions dictate.

Classification

This action is authorized by 50 CFR
part 655 and complies with Exsecutive
Order 12291 and the National
Environmental Policy Act.

Authority: 6 U.S.C. 1801 et seq.
List of Subjects in 50 CFR Part 655

Fisheries, Reporting and
recordkeeping requirements.

Dated: December 16, 1992,
William W. Fox, Jr.,

Assistant Administrator for Fisheries,
National Marine Fisheries Service.

[FR Doc. 92-30975 Filed 12-21-92; 8:45 am}
BILLING CODE 2510-22-M

50 CFR Part 675
[Docket No. 921220-2320}
RIN 0648-AD18

Groundfish of the Bering Sea and
Aleutian Islands Area

AGENCY: National Marine Fisheries
Service (NMFS), NOAA, Commerce.
ACTION: Proposed rule; notice of
proposed 1993 specifications of Pacific
halibut bycatch allowances; request for
comments.

SUMMARY: Pending approval by the
Secretary of Commerce (Secretary) of
Amendment 21 to the Fishery
Management Plan (FMP) for the
Groundfish fishery of the Bering Sea
and Aleutian Islands (BSAI), NMFS
proposes regulations that would
establish halibut bycatch mortality
limits for trawl and non-trawl gear
fisheries in the BSAIL Apportionments
of the bycatch mortality limits as
bycatch allowances among fisheries and
seasons for 1993 also are proposed. This
action is intended to promote
management and conservation of
groundfish and other fish resources and
to further the goals and objectives
contained in the FMP. -

DATES: Comments are invited on or
before January 19, 1993.

ADDRESSES: Comments may be sert to
Ronald J. Berg, Chief, Fisheries
Management Division, Alaska Region,
NMFS, P.O. Box 21668, Juneau, Alaska
99802 (Attn. Lori Gravel). The propaosed
rule was analyzed as part of the
environmental assessment/regulatory
impact review/initial regulatory
flexibility analysis (EA/RIR/IRFA)
prepared for Amendment 21. Individusl
copies of Amendment 21 and the EA/
RIR/IRFA may be obtained from the
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North Pacific Fishery Management
Council, P.O. Box 103136, Anchorags,
Alaska 98510 (telephone 907-271-
2R09).

FOR FURTHER INFORMATION CONTACT:
Susan J. Salveson, Fisheries
Mansgement Division, at 907-586—7228.
SUPPLEMENTARY INFORMATION: The
domestic and foreign groundfish
fisheries in the exclusive economic zone
of the BSAI are managed by the
Secretary in accordance with the BSAI -
FMP. The FMP was prepared by the
North Pacific Fishery Management
Council (Council) under the Magnuson
Fishery Conservation and Management
Act (Magnuson Act) and is implemented
by regulations appearing at 50 CFR
611.93 for the foreign fishery and 50
CFR part 675 for the U.S. fishery.

General regulations that also pertain
to U.S. fisheries appear at 50 CFR part
620.

Halibut bycatch limits for trawl and
non-trawi gear fisheries that were
established for 1992 under Amendment
19 to the FMP (57 FR 43926, September
23, 1992) expire at the end of 1392,
Without further regulatory action, no
halibut bycatch restrictions would be in
effect for BSAI non-trawl gear fisheries
in 1993 and beyond, and the halibut
bycatch limit for trawl gear fisheries
will revert back to the 1391 level of
5,333 metric tons (mt). ,

During its January 15-17, 1992,
meeting, the Council requested that a
draft EA/RIR/IRFA be prepared to
analyze alternatives for Pacific halibut
bycateh kmits for trawl and non-trawl
gear fisheries in the BSAI during 1993
and beyond. These limits would replace
those that expire at the end of 1992

. under Amendment 19. A draft analysis
was prepared under the National
Environmental Policy Act (NEPA)}, E.O.
12291, and NOAA policy. The Council
reviewed this document at its April 22—
26, 1992, meeting, and decided to send
the analysis to the interested public for
review, At its June 23-28, 1992,
meeting, the Council considered the
testimony and recommendations of its
Advisory Pansl (AP), Scientific and
Statistical Committee (SSC), Plan
Teams, fishing industry representatives,
and the general public on alternative
halibut bycatch limits and how those
limits were to be established and
managed. The following measures were
approved for inclusion in Amendment
21 for review under section 304(b) of the
Magnuson Act:

(1) Establish Pacific halibut bycatch
limits in terms of halibut mortality
rather than halibut bycatch;

{2} Establish Pacific halibut bycatch
mortality limits for trawl and non-trawl]

gear fishenes in regulations rather thap
in the FMP to allow for changes ip
bycatch mortality limits through a
regulatory amendment process rather
than an FMP amendment; and

(3) Establish FMP authority to
annually apportion the non-trawl
halibut bycatch mortality limit among
fisheries and seasons as bycatch
allowances. This authority would be
similar to existing FMP provisions for
annual specification of bycatch
allowancss of prohibited species catch
limits among trawl gear fisheries.
- Consistent with its recommendation
of Amendment 21, the Council
recommended a 3,775-mt halibut
bycatch mortality limit for trawl gear
fisheries at its June 1992 meeting. The
Council delayed action on a Pacific
halibut bycatch mortality limit for the
non-trawl gear fisheries until its
September 22-27, 1992, meeting. At that
meeting, the Council recommended a
900-mt mortality limit for the non-trawl
geer fisheries and specified the non-
traw] gear fisheries that would be
eligible to receive separate halibut
byeatch allowances. During the
September mesting, the Council also
propesed bycatch alowances of the
traw] and non-trawl halibut mortality
limits among fishsries and seasons.

Amendment 21 is under Secretarial
review. A notice of availability was
published on November 16, 1992 {57 FR
54045). Secretarial approval of
Amendment 21 is necessary in order for
NMFS to issue this proposed rule as a
final rule.

Reasons for, and a description of, this
proposed rule follow:

FMP Authority to Establish Pacific
Halibut Bycatch Mortelity Limits in
Regulations

Under Amendment 21, annual BSAI-
wide Pacific helibut bycatch mortality
limits for trawl and non-trawl gear
fisheries would be established in
regulations and revised by regulatory
amendment. When developing a
regulatory amendment to change a
halibut bycatch mortality limit, the
Secretary, after consultation with the
Council, would consider information
thet includes:

1. Estimsted change in halibut biomass
and stock condition;

2. Potential impact on the halibut stock
and fisheries;

3. Potential impact on groundfish
fisheries;

4. Estimated bycatch mortality during
prior years;

5. Expected halibut bycatch mortality;

6. Methods available to reduce helibut
bycatch mortality;

7 The cost of reducing halibut bycatch
mortality; and

8. Other biological and sccioeconomic
factors that affect the eppropriateness
of a specific bycatch mortality limit in
terms of FMP objectives.

Fishery bycatch allowances of Pacific
halibut, and seasonal apportionment of
those allowances, wouFdp be annually
specified and published in the Federal
Register as required under

-§675.20(a)(7). This apportionment

process is further discussed below
under “Apportionment of Halibut
Bycatch Morstality Limits.” When a
fishery reaches its specified bycatch
allowance or seasonal apportionment
thereof, the entire BSAI would be closed
to that fishery for the remainder of the
year or for the remainder of the season.

The Council maintained the existing
FMP provisien for a “twe-step” closure
of the BSAI to specified traw!] gear
fisheries that t-fe their halibut bycatch
mortality allowance. When a specified
portion of a fishery's halibut bycatch
allowance is reached (primary bycatch
allowance), Zones 1 and 2H are closed.
Wheri the entire bycatch allowance has,
been reached (secondary bycatch
allowance), the entire BSAI is closed to
that fishery.

Proposed Halibut Bycatch Mortality .
Limits Authorized Under Amendment
21

At its June 1992 meeting, the Council
recommended a 3,775-mt halibut
bycatch martality limit for trawl gear
fisheries and recommended the primary
limit be maintained at a level equivalent
to 3,300 mt of mortality. The preposed
primary and secondary mortality limits .
assume a mortality rate of 75 percent in
BSAI trawl operations and reflect the
same level of mortality that resulted
from the 1992 primary and secondary
bycatch limits of 4,400 mt and.5,033 mt,
respectively, established under
Amendiment 19 to the FMP. The
assumed mortality rate for BSAI trawl
fisheries was recommended in the 1992
Stock Assessment and Fishery
Evaluation (SAFE} report dated
November 1991, end was the rate used
by the International Pacific Halibut
Commission in establishing Pacific
halibut quotas for the 1992 setline
fisheries.

At its September 1992 meeting, the
Council recommended a 900-mt bycatch
meortality Jimit for the BSAI non-trawl
gear fisheries. For purposes of the
proposed rule, non-trawl gear means
hook-and-kine, jig, longline, and pot-
and-line gsar. The proposed limit of
900-mt is higher than the 1992 limit
established under Amendment 19 (750
mt), but is less than the actual amount
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of bycatch mortality experienced in the
1992 non-traw! fisheries (1,100 mt). The
overage of the 1992 limit resulted from
a delay in the effective date of the 750-
mt mortality limit implemented under
Amendment 19. This delay was
requested by the Council at its August
13-15, 1992, meeting to minimize the
effect of halibut bycatch restrictions on
the hook-and-line fishery for Pacific
cod. :

The Council’s proposed 900-mt
mortality limit for non-trawl gear
fisheries is intended to provide a total
limit on bycatch mortality without
imposing undue constraints on the
increasing fishing effort for Pacific cod
by vessels using hook-and-line gear.
This increased fishing effort is
attributed to continued displacement of
fishing effort for Pacific cod from trawl
gear to hook-and-line and pot gear due
to trawl closures ceused by halibut
bycatch restrictions. .

The Council believes the 900-mt limit
should not prematurely close the hook-
and-line fishery for Pacific cod during
1993 and beyond because additional
menagement measures are being
considered to reduce further halibut
mortality retes and overall mortality in
this fishery. These measures include
mandatory cutting of ganglions, other
careful release techniques, and a
reduction in fishing effort for Pacific
cod during summer months when
halibut bycatch rates are high. The
Council is scheduled to take final action
on these measures during its December
1992 mesting.

For purposes of monitoring the 3,775-
mt and 900-mt mortality limits
proposed for trawl and non-trawl gear
fisheries, respectively, the Director,
Alaska Region, NMFS (Regional
Director) would use groundfish catch
and observed halibut bycatch rates to
project when the mortality limits are
reached. The Regional Director would
use assumed mortality rates to monitor
the bycatch mortality limits that are
based on the best information available,
including that contained in the final
snnual SAFE report. Based on analysis
cf 1990 observer data, the current
assumed halibut mortality rates are 75
percent for BSAI trawl gear fisheries, 16
percent for hock-and-line gear and jig
fisheries, and 10 percent for groundfish
pot gear fisheries. The final 1993 SAFE
report will be available to the Council
during its December 7-11, 1992,
mesting, and will include an analysis of
1991 observer data that may support
alternative bycatch mortality rate
assumptions for 1993,

Apportionment of the Halibut Bycatch
Mortality Limits

Under proposed Amendment 21, the
trawl and non-trawl halibut bycatch
mortality limits would be apportioned
among specified fisheries as bycatch
allowances that may be further
apportioned into seasonal allowances.
When making these recommendations,
the Council must review the need to
control the bycatch of halibut and .
recommend appropriate apportionment
of the halibut mortality limits to fishery
categories. These apportionments are
intended to optimize total groundfish
harvest under established bycatch
mortality limits, taking into
consideration the anticipated amounts
of incidental catch of halibut in each
fishery category. The Council may
recommend to exempt specified non-
trawl fisheries from the non-trawl
halibut bycatch mortality.limit
restrictions after considering the eight
factors listed above for setting of halibut
bycatch mortality limits.

Trawl gear fisheries that are eligible to
receive separate bycatch allowances are
set forth in existing regulations
{§ 675.21(b)) and are categorized by
target species or species groups. This
provision would remain unchanged
under Amendment 21. The trawl
fisheries would be eligible to receive
separate apportiocnments of the 3,775-mt
halibut bycatch mortality limit as
bycatch mortality allowances are
yellowfin sole, rock sole/other flatfish,
Greenland turbot/sablefish/arrowtooth
flounder, Pacific cod, rockfish, and
pollock/Atka mackerel/“‘other species.”

Under Amendment 21, non-trawl gear
fisheries that are eligible to receive
separate bycatch mortality allowances
also would be defined in regulations
and categorized by target species or

'species groups and gear types. At its

September 1992 meeting, the Council
proposed that the following three non-
trawl fisheries be eligible to receive
separate halibut bycatch mortality

- allowances.

(1) Pacific cod hook-and-line fishery.
Fishing with hook-and-line gear during
any weekly reporting period that results
in a retained catch of Pacific cod that is
greater than the retained amount of any
other groundfish species.

{2) Groundfish pot gear fishery.

. Fishing with pot gear under restrictions

set forth in § 675.24(b) during any
weekly reporting period that results in
a retained catch of groundfish.

(3) Other non-trawl fishery. Fishing
for groundfish with non-traw! gear
during any weekly reporting period that
results in a retained catch of groundfish
and does not qualify as a Pacific cod

hook-and-line fishery or a groundfish
pot gear fishery.

"To implement the halibut bycatch
mortality limits proposed under this
action, proposed apportionments of
those limits must be published in the
Federal Register for public review and
comment. Normally, annual
apportionments of halibut bycatch
limits among fisheries are established
through the annual total allowable catch
(TAC) specification process underteken
by NMFS and the Council during the
September and December Council
meetings each year (§§ 675.20(a)(2) and
675.21(b)(3)). Pending approval of
Amendment 21, the halibut mortality
limits praposed under this action would
become effective after the start of the
1993 fishing year. The proposed 1993
apportionments of these mortality limits
among fisheries are included with the
proposed rule. Public comment and
testimony on the proposed
apportionments will be reviewed by the
Council during its December 1992
meeting. The Council is scheduled to
recommend final apportionments
during the December meeting that,

. pending approval by the Secretary,

would be published with the final rule
implementing the revised mortelity
limits suthorized under Amendment 21.

During its September 1992 mesting,
the Council recommended that the
3,775-mt halibut mortelity limit .
established for trawl gear fisheries be
apportioned to fisheries in the same
relative manner as those specified for
1992 under Amendment 19. These
apportionments also were implemented
early in 1992 under a March 30, 1992,
emergency rule (57 FR 11433, April 3,
1992) that was extended for an
additional 90-day period (57 FR 29223,
July 1, 1992). The proposed fishery
apportionments, and seasonal
apportionments thereof, are listed in
Table 1 of this preamble. The preamble
to the March 30 emergency rule and the
final rule implementing Amendmsnt 19
set forth the record in support of the
proposed trawl fishery bycatch
specifications listed in Table 1.

At its September 1992 mesting, the
Council recommended that the
groundfish pot gear fishery be exempted
from halibut bycatch restrictions during
1993. It further recommended that the
900-mt halibut bycatch mortality limit
proposed for non-trawl gear be
seasonally apportioned between the
Pacific cod hook-and-line and ‘other
non-trawl’’ fisheries as shown in Table
2 of this preamble.

The Council proposed to exempt pot
gear from halibut bycatch restrictions
after considering that the groundfish
catches by pot gear have been smell to
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date. Furthermore, observer information
suggests that bycatch rates of halibut are
low with pot gear, and the mortality of
incidentally-caught halibut is only 10
percent. During 1992, the total
estimated halibut mortality experienced
by the groundfish pot gear fisheries was
3 mt.

TABLE 1.—APPORTIONMENT Of THE PRO-
POSED HALIBUT BYCATCH MORTALITY
LimiT FOR TRAWL GEAR AMONG FIsH-
ERIES AND SEASONS

Seasonat
Fishery allowance ?g“cg;?
* bul)
Yailowfin sole:
May 01-Aug. 02 .. oo, 318
Aug 03-D6C. 31 oo e 319
Total . . 637
Reock so'e/“other ﬂamsh
Jan. 01-Mar. 29 424
Mar. 30-Jun. 28 ..... 71
Jun. 29-Sep. 27 .. n
Sap. 28-Dec. 31 "
TORAl <ot enaer e s 566
Turoot/arrowtooth flounder/sablefish:
Jan. 01-06c. 31 ..o 0
Rockfish:
Jan. 01-Mar. 29 15
Mar. 30—-Jun. 28 ..... 45
Jun. 29-Ssp. 27 90
> Sep 28-D8C. 3t e, ")
Tolab L 150
Pacdic cod:
Jan. 01-Jun. 28 ... e 976
Jun. 29-3ep. 27 ... ‘177
Sap. 28-Dec. 31 ......... ")
Total . 1,153
Foliock/Atka mackerel/other specles™
Jan. 01-Apr. 15 916
Apr. 16-May 31 .. 0
Jun. 01-Dec. 31 . 353
TOMA oot et e eas 1,269
Total 1992 Halibut Bycatch Mor-
A0y LIMH cocerrrerereennresenneeneraes 3,775
' Remander

VABLE 2.—PROPOSED 1993 APPORTION-
MENTS OF THE 900-MT HaLBUT
BycaTCH MORTALITY LIMIT PROPOSED

FOR NON-TRAWL GEAR FISHERIES
AMONG FISHERIES AND SEASONS !
Annuai and
seasonal
b.gcwalch al-
. ances,
Fishery metric tons
and parcent
annual afiow-
ance
Pacific cod hook-anddine:
January 1-May 14 536 (65%)
May 15-August 31 . 83 (10%)
Sept. 1-Dec. 31 ....... 206 (25%)
Total annual allowance ...... 825 {100%)

TABLE 2.—PROPOSED 1993 APPORTION-
MENTS OF THE S00-MT Hausur,
BYCATCH MORTALITY LiMIT PROPOSED

- FOR NON-TRAWL GEAR FISHERIES
AMONG FISHERIES AND SEASONS'—
Continued

Annual and
seasonal
bycatch al-
fowances,
metric tons
and percent
annual allow-
ance

Fishery

Other non-traw fisheries:
Jan. 1-Dec. 31

Totai bycatch mortality limit ...

75 (100%)
900

!Groundfish pot gear fisheries are exempt from 1893
bycaten restrictions.

The proposed seasonal halibut
mortality allowances specified for the
Pacific cod hook-and-line fisliéry wers
based on recommendations by
representatives for the freezer longliner
industry and are intended to reduce
fishing effort for cod during summer
months when halibut bycatch rates are
highest. The market value of cod also is
lowest during this period, because the
quality of cod deteriorates in the post-
spawning summer months and
associated recovery rates are low. The
distribution of fishing effort for Pacific
cod during the past 3 years supports the
Council’s recommendation to allocate
most of the halibut bycatch allowance

" specified for the Pacific cod hook-and-

line fishery to the first 5 months of the

year. During 1991-1992, the percentage -

of the total annual cod harvest in
directed fisheries by all gear types
during this 5-month period has rangad
between 60 and 70 percent. The
percentage of the total annual cod
harvest during this period by vessels
participating in the directed fishery
using hook-and-line gear ranged from 38
percent in 1990 to about 52 percent in
1992. Although the 1992 fishery took 42

- percent of its harvest of Pacific cod

between mid May and the end of
August, halibut bycatch rates peaked
during this period, resulting in higher
bycatch mortality of halibut than would
occur if more Pacific cod were taken
during the winter months.

Halibut bycatch mortality allowances
and the seasonal apportionment of those
allowances will be subject to change at
the December 1992 Council meeting,
‘pending public comment, year-to-date -
information on bycatch performance,
and updated information on anticipated
fishing patterns in 1993.

Classification

The Assistant Administrator for
Fisheries, NOAA (Assistant
Administrator), has determined that this
proposed rule is necessary for the

conservation and management of the
groundfish fishery off Alaska and that,
pending Secretarial approval of
Amendment 21, would be consistent
with the Magnuson Act and cther
apgliceble laws.

he Council prepared an EA for
Amendment 21 and this proposed rule
that discusses the impact on the
environment as a result of this rule. A
copy of the EA may be obtained from
the Councili (see ADDRESSES).

The Assistant Administrator initially
determined that this proposed rule is
not a “‘major rule’ requiring a regulatory
impact-analysis under Executive Order
12291. This determination is based on
the RIR prepared for this proposed rule.
The proposed rule, if adopted, is not
likely to result in an annuat effect on the

" economy of $100 million or more; a

major increase in costs or prices for
consumers, individual industries,
Federal, state, or local government
agencies or geographic regions; ora
significant adverse effect on
competition, employment mvestment
productivity, innovation, or the ability
of U.S.-based enterprises to compete
with foreign-based enterprises in
domestic or export markets.

The Council prepared an IRFA &s part
of the RIR, which concludes that this
proposed rule, if adopted, could have
significant effects on small entities; A
copy of this analysis is available from
the Council {see ADDRESSES). More than
2.400 vesssls may fish for groundfish off
Alaska in 1993 and future years. The
operators of all vessels fishing for

roundfish in the BSAI could
potentially be affected by fishery
closures tﬂat are implemented when
halibut bycatch allowances are reached.
These closures could result in foregone
gross or net wholesale revenues that
approach or exceed 5 percent of an
individual vessel’s annual revenues.
Estimated costs of the proposed halibut
bycatch mortality limits to the
groundfish industry are based on a
bycatch model that ignores any costs
associated with actions the groundfish
industry takes to reduce bycatch
mortality rates. These costs are
unknown, but they are assumed to be
lower than the costs of foregone
revenues to the groundfish industry that
would result from reducing halibut
bycatch mortality through reduced
opportunity to harvest available
groundfish.

NMFS has determined that, if the
groundfish fishery were conducted in
accordance with the management
measures proposed under this rule, the
fishery would not be likely to adversely
affect endangered or threatened species.
Therefore, formal consultation pursuant
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to section 7 of the Endangered Species
Act is not required for the approval of
Amendment 21 or the implementation
of the proposed rule.

This rule does not include a
collectxon-of information reguirement
subject to the Paperwork Reduction Act.

NMFS has determined that this rule
does not affect the coastal zone of any
state with an approved coastal
management program, This
determination had been submitted for
review by the respensible state agencies
under section 307 of the Coastal Zone
Management Act.

This proposed rule does not contain
policies with federalism implications
sufficient to warrant preparation of a
Federalism Assessment under Executive
Order 12612.

List of Subjects in 50 CFR Part 675
Fisheries, Reporting and
recordkeeping.
Dated: December 17, 1982.
William W. Fox, Jr.,

Assistant Administrator for Fisheries,
National Marine Figherigs Service.

For the reasons set out in the
preamble, 30 CFR part 675 is proposed
to be amended as follows:

PART 675—GROUNDFISH OF THE
BERING SEA AND ALEUTIAN ISLANDS
AREA

1. The authority citation for part 675
continues to read as follows:

Authority: 16 U.S.C. 1801 et seq.

2.In §675.2, a new definition of
*“non-trawl gear” is added in
alphabetical order to read as follows: .

§675.2 Definitions.

Non-trawl gear means hook-and-line,
Jjig, longline, and pot-end-line ge

3. In § 675.21, paragraph. (b}g ) is
removed, existing paragraphs (b}(2) and
(b)(3) are redesignated as paragraphs
{b)(3) and.(b}{4), respectively, new
paragraph (b)(2) is added, and paragraph
{b) heading, redesignated paragraphs
(b)(3) (ii) and (iii), and existing
paragraphs (a), (b){(1), (c)(1), and (d) are
revised to read as follows:

§675.21 Prohibited species catch (PSC)
limitationa.

(a) PSC limits. (1) The PSC limit of red
king crab caught while conducting any
trawl fishery for groundfish in Zone 1
during any fishing year is 200,000 red
king crabs.

{2) The PSC limit of Tanner crabs (C.
bairdi) caught while conducting any
trawl fishery for groundfish in Zone 1
during any fishing year is one million
animals.

.(3) The PSC limit of Tanner crabs (C.
bairdi) caught while canducting any
trawl fishery for groundfish in Zone 2

-during any fishing year is three million

animals.

(4) The primary PSC limit of Pacific
halibut caught while conducting any
trawl fishery for groundfish in the
Bering Sea and Aleutian Islands
Menagement Area during any fishing
year is an amount of Pacific halibut
equivalent to 3,300 mt of halibut
mortality.

(5) The secondary PSC limit of Pecific

‘halibut caught while conducting any

trawl] fishery for groundfish in the
Bering Sea and Aleutian Islands
Management Area during any fishing
year is an amount of Pacific halibut

‘equivalent to 3,775 mt of halibut

mortality.

{6) The PSC limit of Pacific herring
caught while conducting any domestic
trawl] fishery for groundfish in the

-Bering Sea and Aleutian Islands
Management Area is 1 percent of the

annual eastern Bering Sea herring
biomass. The PSC'limit will be
apportionsd into annual herring PSC
allowances, by target fishery, and will
be published along with the annual

‘herring PSC limit in the Federal

Register with the proposed and final
specifications defined in Sec. '
675.20(a)(7) of this part.

(7) The PSC limit of Pacific halibut
caught while conducting any non-trawl
fishery for groundfish in the Bering Sea

-and Aleutian Islands Management Area

during any fishing year is an amount of
Pacific halibut-equivalent to 900 mt of
halibut mortality.

(b) Appomonment of PSC limits to
fisheries—(1) Apportionment to trawl '
fishery categories. NMFS, after
consultation with the Council, will
apportion each PSC limit set forth in
paragraphs (a)(1) through (a)(6) of this
section into bycatch allowances for
fishery categories specified in paragraph

"(b)(1)(iii) of this section, based on each

category’s proportional share of the
anticipated incidental catch during a
fishing year of prohibited species for
which a PSC limit is specified and the
need to optimize the amount of total
groundfish harvested under established
PSC limits. The sum of all bycatch
allowances of any prohibited species
will equal its PSC limit.

(i) For purposes of this section, the
trawl PSC limits for red king crab, C.

.bairdi Tanner crab, and Pacific halibut
will be apportioned to the fishery

categories listed.at paragraphs (b)(1)(iii)
{B) through (F) of this section. Any
amount of red king crab, C. bairdi
Tanner crab, or Pacific halibut that is

-incidentally taken in the midwater

pollock fishery, as-defined at paragraph
‘(b)(1){iii)(A) of this section, will be

counted against the bycatch allowances
speciﬁed for the pollock/Atka mackerel/

*‘other species” category defined at
paragraph (b)(1)(iii)(F) of this section.

ﬁ‘or purposss of this section, the

PSC limit for Pacific herring will be
apportioned to the fishery categories
listed at paragraphs (b)(1)(iii) (A)

-through (F)-of this section.

(iii) For purposes of apportioning
trawl PSC limits among fisheries, the
following fishery categories are
specified and defined in terms of round
weight equiva]ents of those groundfish

-species or species groups for which a
“TAC has been specified under § 675.20.

(A) Midwater pollock fishery. Fishing
with trawl gear during any weekly
reporting period that results in a catch
of pollack that is 95 percent or more-of

the total amount of groundfish caught

during the week.

‘(B) Flatfish fisherv. Fishing with trewl
gear during any weexly reporting period
that results in a retained aggregate
amount of rock sole, “‘other flatfish,”
and yellowfin sole that is greater than

.the retained amount of any other fishery
-category defined under paragraph
{b)(1){iii) of this section.

‘(1) Yellowfin sale fishery. Fishing
with trawl gear during any weekly
reporting period that is defined as a
flatfish fishery under paragraph
(b)(1)(iii)(B) of this section and results
in a retained amount of yellowfin sole
thet is 70 percent or more of the
retained aggregate amoumit of rock sole,
“other flatfish,” and yellowfin sole.

(2) Rock sole/“other flatfish” fishery.
Fishing with trawl gear during any
weekly reporting period that is defined
as a flatfish fishery under paragraph
{b)(1)(iii)(B) of this section and is not a
yellowfin sole fishery as defined under
paragraph (b)(1)(iii)(B) (1) of this
section.

(C) Greenland turbot/arrowtooth
flounder/sablefish fishery. Fishing with
trawl gear during any weekly reporting
period that results in a retained
aggregate amount of Greenland turbot,
arrowtooth flounder, and sablefish that
is greater than the retained amount of
any other fishery category defined under
para aph (b)(1)(iii) of this section.

(D} Rockfish fishery. Fishing with
trawl gear during any weekly reporting
period that results in a retained
aggregate amount of rockfish species of
the genera Sebastes and Sebastolobus
that is greater than the retained amount
of eny other fishery category defined
under paragraph (b}(1)(iii) of this
section.

(E) Pacific cod fishery. Fishing with
trawl gear during any weekly reporting
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pericd that results in a retained -
aggregate amount of Pacific cod that is
greater than the retained amount of any
other groundfish fishery category
defined under peragraph (b)(1)(iii) of
this section.

{F) Pollock/Atka mackerel/“'other
species.” Fishing with traw] gear during
any weekly reporting period thet results
in a retained aggregate amount of
pollock other than pollock hervested in
the midwater pollock fishery defined at
paragraph (b)(1){(iii)(A) of this section, .
Atka mackerel, and *‘other species” that
is greater than the retained amount of

any other fishery category defined under

paragraph (b){1)(iii) of this section.

(2) Apportionment to non-trawl
fishery categories. {i) The Secretary
after consultation with the Council, may
epportion the halibut PSC limit for non-
trawl gear set forth in paragraph (a){(7)
of this section into bycatch allowences
for fishery categories specified in
paragraph (b)(2)(ii) of this section, based
on each category’s proportional share of
the anticipated bycatch mortality of
halibut during a fishing year and the
need to optimize the amount of total
groundfish harvested under the non-
trawl halibut PSC limit. The sum of alt
halibut bycatch allowances will equal
the halibut PSC limit specified at
paragraph {a)(7) of thls section.

(uﬁ‘or purposes of apportioning the
non-trawl halibut PSC limit among
fisheries, the following fishery
categories are specified and defined in
terms of round weight equivelents of
those groundfish species for which a
TAC has been specified under § 675.20.

(A) Pacific cod hook-and-line fishery.
Fishing with hock-and-line gear during
any weekly reporting period that results
in a retained catch of Pacific cod that is
greater than the retained amount of any
other groundfish species. -

{B) Groundfish pot gear fishery.
Fishing with pot gear under restrictions
set forth in § 675.24(b) during any
weekly reporting period that results in
a retained catch of groundfish.

{C) Other non-trawl fisheries. Fishing
for groundfish with non-trawl gear
during any weekly reporting period that
resulis in a retairied catch of groundfish
and does not gualify as a Pacific cod
hook-and-line fishery cr a groundfish
pot gear fishery.

. n ®

(ii) Unused seasonal apportionments
of fishery bycatch allowances made
under paragraph {(b)(3){i) of this section
will be added to its respective fishery
bycatch allowance for the next season
during a current fishing year.

(iii) If a seasonel apportionment ofa
fishery bycatch allowance made under
paragraph (b)(3)(i) ef this section is .

exceeded, the amount by which the
seasonal apportionment is exceeded
will be deducted from its respective
apportionment for the next season

during a current fishing year.
» L3 - - L4

(C] * ow o
(1) Attainment of a trawl bycatch

. allowance for red king crab, C. baird:

Tanner crab, or Pacific halibut.

(i) Zone 1 red king crab or C. bairdi
Tanner crab bycatch allowance. If,
during the fishing year, the Regional
Director determines that U.S. fishing
vessals participating in any of the
fishery categories listed in paragrephs -
{b)(1}(iii) (B) through (F) of this sscticn
will catch the Zone 1 bycatch'
allowance, or seasonal apportionment
thereof, of red king crab or C. bairdi
Tanner crab specified for that fishery
category under paragraph (b) of this
section, NMFS will publish in the
Federal Register the closure of Zone 1
to directed fishing for aggregate species
within that fishery category, for the
remainder of the year or for the
remainder of the season, except that
when a bycatch allowance, or seasonal
apportionment thereof, specified for the
poellock/Atka mackerel/*other species”
fishery category is reached, only
directed fishing for pollock is closed to

trawl vessels using non-pelagic trawl
gear,

(ii) Zone 2 red king crab or r C. bairdi
crab bycatch allowance. If, during the
fishing year, the Regional Director
determines that U.S. fishing vessels
participating in any of the fishery
categories listed in paragraphs (b){1)(iii)
{B) through (F) of this section will catch
the Zone 2 bycatch allowance, or
seascnal apportionment thereof, of red
king crab or C. bairdi crab specified for
that fishery category under paragraph
(b) of this section, NMFS will publish in
the Federal Register the closure of Zone
2 to directed fishing for aggregate
species within that fishery category, for
the remainder of the year or for the
remainder of the season, except that
when a bycatch allowance, or seascnal
apportionment thereof, specified for the
pollack/Atka mackerel/*‘other species”
fishery category is reached, only
directed fishing for pollock is closed to
trawl vessels using non-pelagic trawl
gear.

(tii) Primary halibut bycatch
allowance. If, during the fishing year,
the Regional Director determines that
U.S. fishing vessels participating in any
of the fishery categories listed in
paragraphs (b)(1)(iii)(B) through (F) of
this section in the Bering Sea and
Aleutian Islands Managemsnt Area will
cetch the primary halibut bycatch

allowance, or seasonal apportionment
thereof, specified for that fishery
category under paragraph (b) of this
section, NMFS will publish in the
Federal Register the closure of Zones 1
and 2H to directed fishing for aggregate

species within that fishery category, for

the remeinder of the yeer or for the
remainder of the season, except that
when a bycatch allowance, or seasonal
apportionment thereof, specified for the
pollock/Atka macherel/*other species™
fishery category is reached, only
directed fishing for pollock is closed to
trawl vessels using non-pelagic trawl
geer.

(iv) Secondary halibut bycatch
allowance. If, during the fishing year,
the Regional Director determines that
U.S. fishing vessels participating in any
of the trawl fishery categories listed in
paragraphs (b)(l)(ui) (B) through (F) of
this section in the Bering Sea and
Aleutian Islands Management Area will
catch the secendary halibut bycatch
allowance, or seasonal apportionment
thereof, specified for that fishery
category under paragraph (b) of this -
section, NMFS will publish in the
Federal Register the closurse of the
entire Bering Sea and Aleutian Islands

. Management Area to directed fishing for

aggregate species within that fishery
category, for the remainder of the year
or for the remainder of the season,
except that when a bycatch allowance,
or seascnal apportionment thereof,
specnﬁed for pollock/Atka mackerel/

“other species’ fishery categorfy
reached, only directed fishing fo
pollock is closed to trawl vessels using
non-pelagic trawl gear.

(2) Attainment of a trawl bycatch
allowance for Pacific herring. If, during
the fishing year, the Regional Director
determines that U.S. fishing vessels
participating in any of the fishery
categories listed in paragraphs (bj{1){iii}
(A) through (F) of this section in the
Bering Sea and Aleutian Islands
Management Area will catch the herring
bycatch allowancs, or seasonal
apportionment thereof, specified for that
fishery category under paragraph (b) of
this section, NMFS will publish in the
Federal Register the closure of the
Herring Savings Areas to directed
fishing for aggregate species within that
fishery category, excep. that:

(i) When the midwater pollock ﬁsheq
category reaches its specified bycatch
allowance, or seasonal apportionment -
thereof, the Herring Savings Areas ara
closed to directed fishing for pollock
with trawl] gear; and

(ii) When the pollock/Atka mackerel/

*‘other species” fishery category reaches
its specified bycatch allowance, or
seasonal apportionment thereof, only

1
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the Herring Savings Areas are closed to  traw! fishery categories "listed in entire Bering Sea and Aleutian Islands
directed fishing for pollack by trawl paragraphs (b)(2)(ii) (A) through (C) of =~ Management Area-to directed fishing for
vessels using non-pelagic trawl gear, this section will catch-the Pacific aggregate species within that fishery

(d) Attainment of a Pacific halibut halibut bycatch ttlalllows;m:e. or =seasonth category.
non-trawl fishery bycatch allowance. If, ~apportionment thereof, specified for that _ : 17_a7. 5.
during the fishing year, the Regional fishery category under paragraph (b) of [FR Doc. 92-30974 Filed 12-17-62; 2:18 poi|
L irector determines that U.S. fishing this section, NMFS will publish in the ~ BiLLING COUE 35t0-2-M
v :ssels participating in any of the non-  Federal Register the clesure of the
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This saction of the FEDERAL REGISTER
contains documents other than nues or
proposed nies that are applicable 10.the
public. Notices of hearings and investigations,
commitise meetings, agency decisions and
rulings, delegations of authority, filing of
petitions and applications and agency
statements of organization and functions are
examples of documents appearing in this -
section.

DEPARTMENT OF AGRICULTURE

Food Safety and inspection Service
[Docket No. 92-027N]

FLD Policy Memorande; Semi-Annuai
Listing

AGENCY: Food Safety and Inspection
Service, USDA.
ACTION: Notice.

SUMMARY: This document lists and
makes available to the publica
memorandum which was issued by the
Food Labeling Division (FLD), (formerly
the Standards and Labeling Division),
Regulatory Programs, Food Safety and
Inspection Service (FSIS), and contains
significant new applications or
interpretations of the Federal Meat

Inspection Act, the Poultry Products
Inspection Act, the regulations
promulgated thereunder, or
departmental policy concerning
labeling. ,
FOR FURTHER INFORMATION CONTACT:
Ashland L. Clemons, Director, Food
Labeling Division, Regulatory Programs,
Food Safety and Inspection Servics,
U.S. Department of Agriculture,
Washington, DC 20250, (202) 205-0042.
SUPPLEMENTARY INFORMATION: Pursuant
to section 7 of the Federal Meat
Inspection Act (12 U.S.C. 807 et seq.)
and section 8 of the Poultry Products
Inspection Act (21 U.S.C. 457 et seq.),
and the regulations promulgated )
thereunder (9 CFR 301.1 et seq. and 9
CFR 381.1 et seq.), meat and poultry
products which do not bear approved
labeis or other labsling may not be
distributed in cornmerce for use as
human food. Accordingly, FSIS
conducts 8 prior approval program for
labels or other labeling (specified in 9
CFR 317.4, 317.5, 381,132 and 381.134)
to be used on or in conjunction with
federally inspected mesat and poultry
products.. :
FSIS’s prior labeling approval
program is conducted by labeling

review experts within FLD. A variety of
factors, such as continuing '
technological innovations in food
processing and expanded public
concern regarding the presence of
various substances in foods, has
generated a series of increasingly
complex issues which FLD must resolve
a part of the prior labeling approval

- process. In interpreting the Acts and

regulations to resolve these issues, FLD
may modify its policies on labeling or
develop new ones.

Significant or novel interpretations of
determinations made by FLD are issued
in writing in memorandum form. This
document lists one FLD policy
memorandurs which wes issued during
the period of April 1, 1992, through
October 1, 1992,

Persons interested in obtaining copies
of the following FLD policy
memorandum, or in being included on

- a list for automatic distribution of future

FLD policy memoranda, may write to:
Printing and Distribution Section,
Paperwork Management Branch,
Administrative Services Division, Foed
Safety and Inspection Service, U.S,
Department of Agriculture, Washington,
DC 20250. .

Memo Title and dats tseve Referance
122 | Meat Content Requirements for Maat Soups, August 11, 1992 ... | What are the meat content requirements for meat soups? .......... 9 CFR 381.167

The FLD policy specified in this
memorandum will be uniformly applied.
to all relevant labeling applicetions ’
unless modified by future memoranda
or more formal Agency actions.
Applications retain all rights of appeal
regarding decisions based upon these
memoranda.

Done at Washington, DC, on: December 16,
1992.

Ashland L. Clemouns,

Director, Food Labeling Division, Regulatory
Programs, Food Safety and Inspection
Service.

[FR Doc. 92-30936 Filed 12-21-92; 8:45 am]
BILLING CODE 3410-DN-M

DEPARTMENT OF COMMERCE

Agency Forms Under Review by the
Oftice ot Management and Budget

DOC has submitted to OMB for
clearance the following propesals for
collection of information under the
provisions of the Paperwork Reduction
Act (44 U.5.C. Chapter 35).

Agency: Bureau of Export
Administration (BXA}.

Title: Telecommunications.

Agency Form Number: No form
number but requirements will be found
in Supplement 1 to Section 799.1 of -
Export Administration Regulations.

OMB Approval Number: None.

Type of Request: New collection.

Burden: 92 reporting/recordkeeping
hours.

Number of Respondents: 75.

Avg Hours Per Response: Ranges
between one and two hours for

reporting requirements — 1 minute for
recordkeepi :

Needs and ‘bses: These reporting and
recordkeeping requirements are needed
to allow for increased exports of
telecommunications equipment to
proscribed destinations. The
requirements place conditions on
approved export licenses.

Affected Public: Businesses or other

for—profit institutions; small businesses

or organizations.

Frequency: On occasion.

Respondent’s Obligation: Required to
obtain or retain a benefit.

OMB Desk Officer: Gary Waxman,
{202) 395-7340, Room 3208, New
Executive Office Building, Washington,
DC 20230.

Agency: Bureau of Export
Administration (BXA).

Title: A;l;'plication for Export License.

Agency Formn Number: BXA-622P.

OMB Approval Num*er: 0694-0005.
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Type of Request: Revision.

Burden: 11,763 hours.

Number of Respondents: 28,211.

Avg Hours Per Response: 25 minutes
for reporting; 2 minutes for
recordkeeping.

Needs and%)ses: This collection is
required to be in compliance with U.S.
export regulations. The information
given by U.S. exporters provides the
basis for decisions to grant export
licenses for exports of goods and
technology that are controlled for
reasons of national security end foreign
policy. The collection is being slightly
revised to require more specific
information on end use of certain items
that are now being allowed to be
exported to the People’s Republic of
China and former Bloc countries.

Affected Public: Businesses or other
for-profit institutions; small businesses
or organizations.

Frequency: On occasion.

Respondent’s Obligation: Required to
obtain or retain a benefit.

OMB Desk Officer: Gary Waxman,
(202) 395-7340, Room 3208, New
Executive Office Building, Washington,
DC 20503.

Agency: National Oceanic and
Atmospheric Administration (NOAA).
Title: Marine Fisheries Initiative

(MARFIN).

Agency Form Number: NOAA 88-205.

OMB Approval Number: 0648-0175.

Type of Request: Extension of the
expiration date.

Burden: 390 hours.

Number of Respondents: 60.

Avg Hours Per Response: Ranges
between 1 and 4 hours. -

Needs and Uses: The purpose of the
MARFIN grant program is to develop,
rejuvenate, and maintain Gulf of Mexico
fisheries. Information provided by grant
applicants is used by the National
Marine Fisheries Service to evaluate
applications and make funding
decisions. .

Affected Public: Individuals; state or
local governments; businesses or other
for—profit institutions; federal agencies
or employees; non—profit institutions;
and, small businesses or organizations.

Frequency: On occasion, quarterly,
annually. '

Respondent’s Obligation: Required to
obtain or retain a benefit.

OMB Desk Officer: Ron Minsk, (202)
395-3084, Room 3019, New Executive
Office Building, Washington, DC 20503.

Copies of the above information
collection proposals can be obtained by
calling or writing Edward Michals, DOC
Forms Clearance Officer, (202) 482
3271, Department of Commerce, Room
5327, 14th and Constitution Avenus,

N W, Washington, DC 20230.

<

Written comments and
recommendations for the proposed
information collections should be sent
to the respective OMB Desk Officer
listed above. ‘

Dated: December 16, 1992
Edward Michals,

Departmental Forms Clearance Officer, Office
of Management and Organization.

[FR DOC 92-30965 Filed 12-21-92; 8:45am])
BILUING CODE 3810-CW-F

international Trade Administration

[A-559-806)

Resumption of Antidumping Duty
Proceeding: Portable Electric
Typewriters From Singapore

AGENCY: Import Administration,
International Trade Administration,
Department of Commerce.

EFFECTIVE DATE: December 22, 1992.

FOR FURTHER INFORMATION CONTACT:
Stephanie Hager or Ross L. Cotjanle,
Office of Countervailing Investigations,
U.S. Department of Commerce, room
3099, 14th Street and Constitution
Avenue, NW., Washington, DC 20230;
telephone (202) 482-5055 or 482-3534,
respectively.

Resumption of Proceeding

" On September 3, 1992, Slip Op. 92—
152, the United States Court of
International Trade (CIT) reversed the
Department’s determination that Brother
Industries (USA) Inc. (BIUSA) was not
an interested party and thus did not
have standing to file a petition against
portable electric typewriters from
Singapore. Both the Smith Corona
Corporation (Smith Corona) and the
United States Government have filed
notices of appeal of Slip Op. 92-152.

On October 13, 1992, BIUSA sought
enforcement of the Court's decision. On
October 29, 1992, the Department ~
published Portable Electric Typewriters
From Singapore: Notice of Court of
International Trade Decision (57 FR
49071, October 29, 1992), in accordance
with the “publication’ requirement in

Timken Co. v. United States, 893 F.2d
337 (Fed. Cir. 1990) (“' Timken''). The
Department stated in the notice that
because the decision of the CIT was not
a “conclusive” decision, there was no
requirement in Timken that the
Department implement the decision.
The Department stated further that
“upon a ‘conclusive’ decision by the
Court of Appeals for the Federal Circuit
affirming the CIT, the Department will
consider whether BIUSA filed the -
petition ‘on behalf of’ the domestic

industry; if so, the Department will
proceed with the investigation.”

The CIT, however, on November 30,
1992, granted BIUSA’s Motion to

“Enforce, and stated that ““in the sbsence

of a stay Timken requires Commerce to
proceed at once with implementation of
the court decision, and if the
investigation results in a preliminary
affirmative determination, to suspend
liquidation.”

. On December 7, 1992, Smith Corona“

- filed an Application for a Stay Pending

Appeal. On December 14, 1992, the
United States Government agreed with
Smith Corona’s Application for a Stay
Pending Appeal.

As there has been no ruling to date on
the Application for a Stay Pending
Appeal, the Department is hereby
announcing its schedule for the
implementation of the Court's decision
On or before January 29, 1993, the
Department will determine whether the
antidumping petition in this proceeding
was filed on behalf of the relevant
domestic industry. If the Department’s
determination is affirmative, it will
simultaneously issue its preliminary
antidumping determination. Subsequent
determinations will be issued in
accordance with the procedures and
deadlines established in the
Department'’s regulations. The
Department will not be requesting
additional information from any
interested party in this proceeding for
either of these determinations.

Dated: December 15, 1992,

Alan M. Dunn,

Assistant Secretary for Import
Administration.

[FR Doc. 82-30143 Filed 12-21-92; 8:45 am]
BILUNG CODE 3%10-0S-M

[C-201-003}

Ceramic Tlie From Mexico; Request for
Revocation In Part of Countervalling
Duty Order '

AGENCY: International Trade
Administration/Import Administration,
Department of Commerce. A
ACTION: Notice of request for revocation
in part of countervailing duty order.

SUMMARY: The Department of Commercs
has received a request from the
Government of Mexico for revocation of
forty-six firms covered by the
countervailing duty order on ceramic
tile from Mexico for the administrative
review period January 1, 1991, through
December 31, 1991.

EFFECTIVE DATE: December 22, 1992,

FOR FURTHER INFORMATION CONTACT:
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Gayle Longest or Kelly Parkhill, Office
of Countervailing Compliance,
International Trade Administration,
U.S. Department of Commerce,
Washington, DC 20230; telephone: (202)
482-2786.

SUPPLEMENTARY INFORMATION:

Background

On June 18, 1992, the Department of
Commerce initiated an administrative
review of the countervailing duty order
for ceramic tile from Mexico for the
. period January 1, 1991, through
December 31, 1991. Initiation of
Antidumping and Countervailing Duty
Administrative Reviews. 57 FR 27212
(June 18, 1992). Prior to the initiation,
the Government of Mexico had
submitted a request on May 29, 1992,
for revocation of the countervailing duty
order for forty-six of the companies
being reviewed.

The forty-six companies for which
revocation was requested are: '
(1) Azuelejos Decorativos Carrillo, S.A.
(2) Azuelejos Orion, S.A.

(3) Ceramica Santa Julia, S.A. de C.V.
{4) Eduardo S. Garcia de la Pena

(5) Jesus Garza Arocha

{6) Ladriliera Monterrey, S.A.

(7) Pisos Coloniales de Mexico, S.A. de

CcVv. ’
(8) Reynol Martinez Chapa
(9) Teofilo Covarrubias Villarreal
(10) Agustin Cedillo Ruiz:

{11) Alfonso Cortez Coronel

(12) Aurelio Cedillo Ruiz

(13) Benjamin Chavez Torres
(1) Ernesto Cortez

(15) Francisco Almanza Estrada
(16) Fernando Espinosa Sanchez
(17) Francisco Gallegos Garcia
(18) Francisco Gallegos Olivares
{19} Francisco Rincon Lsija

- (20) Idelfonso Chavez Parga

(21) Ines Bustos Vargas

(22) Isabel Cortez Coronel

(23) Jesus Ambrosio Garcia R.
(24) Jesus Gallegos Olivares

(25) Jesus Hernandez T. .

(26) Jesus Jimenez Lucio

{27) Jose Angel Hernandez Martinez
(28) Jose Arellano Vealdez

(29) Jose Davila Torres

{30} Jose Dolores Hernandez
{31) Jose S. Vazquez Garcia
(32) Juan Cortaz Coronel

(33) Juan Rodriguez Rocha

{34) Julio Ulloa Rodriguez

(35) Lecpolde Montiel Rincon
(36) Manuel Alvarez Ramon
(37) Pablo Cortez Coronel

(38) Pedro Lopez Alonso

(39) Ramon Jimenez de Leon
{40) Raul Leija

(41) Rosendo Rodriguez Hernandez
(42) Santos Rivera Tovar

{43) Sergio Garcia de las Fuentes
(44) Sotelo Jalomo Reyna )
(45) Vicente Jalomo Reyna -
(46) Zenon Cortez Coronel

Thirty-nine of the firms requesting
revocation did not participate in all four

" consecutive reviews prior to the current

administrative review. We note that
only seven firms havse been reviewed in
the last four consecutive administrative
reviews by the Department and found to
have neither appliad for nor received a
net subsidy: Azuelejos Orion, S.A.,
Eduardo S. Garcia de la Pena, Jesus
Garcia Arocha, Ladrillere Monterrey,
S.A., Pisos Coloniales de Mexico, S.A.
de C.V., Reynol Martinez Chapa, and
Teofilo Covarubias Villarreal.

This notice is issued pursuant to 19
CFR 355.25(c)(2)(i) (1992).

Dated: December 16, 1992,
[FR Doc. 92-31044 Filed 12-21-92; 8:45 amj
BILLING CODE 3510-DS-M |

Minority Business Davelopment
Agency

Business Development Center
Applications: Minneapolia/St. Paul
SMSA (Service Ares) -

AGENCY: Minority Business
Development Agency, Commerce.
ACTION: Notice.

SUMMARY: In eccordance with Executive
Order 11625, the Minority Business
Development Agency (MBDA) is
soliciting competitive applications
under its Minority Business
Development Center (MBDC) program to
operate an MBDC for approximately a 3
yeer period, subject to Agency priorities,
recipient performance and the
availability of funds. The cost of
performance for the first budget period
(12 months) is estimated at $169,125 in
Federal funds, and & minimum of
$29,846 in non-federal (cost-shari
contributions. Cost-sharing '

" contributions may be in the form of cash

contributions, client fees, in-kind
contributions or combinations thereof.
The period of performance will be from
June 1, 1993 to May 31, 1994. The
MBDC will operate in the Minneapolis/
St. Paul geographic service area. The
award number of this MBDC will be 05—
10-93001-01.

The funding instrument for the MBDC
will be a cooperative agreement.
Competition is open to individuals,
non-profit and for-profit organizations,
state and local governments, American
Indian tribes and educational
institutions.

The MBDC program is designed to
provide business development services

o the minority business community for

the establisharent and operation of v
viable minority businesses. To this end,
MBDA funds organizations that can
coordinate and broker public and
private resources on behalf of minority
individuals and firms; offér a full range
of menageshent and technical assistance;
and serve as a conduit of information
and assistance regarding minority
business.

Applications will be evaluated
initially by Regional staff on the
following criteria: The experience and
capabilities of the firm and its staff in
addressing the needs of the business
community in general and, specifically,
the special needs of minority
businesses, individuals and
organizations (50 points); the resources
available to the firm in providing
business development services (10
points); the firm’s approach (techniques
and methodolgy) to performing the work
requirements included in the
application (20 points); and the firm’s
estimated cost for providing such
assistance {20 points). An application
must receive at least 70% of the points
assigned to any one evaluation criteria
category to be considered
programmatically acceptable and
responsive. The selection-of an
application for further processing by
MBDA will be made by the Director
based on a determination of the
application mast likely to further the
purposes of the MBDC program. The
application will then be forwarded to
the Department for final processing and
approval, if appropriate. The Director
will consider past performance of the
ap&licant on };revious Federal awards.

BDCs shall be required to contribute
at least 15% of the total project cost
through non-federal coentributions. To
assist them in this effort, MBDCs may
charge client fees for management and
technical assistance (M&TA) rendered.
Based on a standard rate of $50 per
hour, MBDCs will charge client fees at
20% of the total cost for firms with gross

- sales of $500,000 or less and 35% of the

total cost for firms with gross sales of
over $500,000.

MBDCs performing satisfactorily may
continuse to operate, after the initial
compestitive year for up to 2 additional
budget periods. MBDCs with year-to-
date “commendable” and “excslisnt”
perfortrance ratings may continue to be
funded for up to 3 or 4 additional
budget periods, respectively. Under no
circumstances shall an MBDC be funded
for move than 5 consecutive budget
periods without competition. Periodic
reviews culminating in year-to-date
quantitative and qualitative evaluations
will be conducted to determine if
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funding for the project should continue.
Continued funding will be at the
discretion of MBDA based on such
factors as an MBDC's performance, the
availability of funds and Agency
priorities.

Award recipients and subrecipients
under this program shall be subject to
all Federal Departmental regulations,
polities, and procedures applicable to
Federal assistance awards.

" No award of Federal funds shall be
made to an applicant who has an
outstanding delinquent Federal debt
until either the delinquent account is
paid in full, a negotiated repayment
schedule is established and at least one
payment is received, or other
arrangements satisfactory to the
Department of Commerce (DOC) are
made.

All primary applicants must submit a
completed Form CD-511,
“Certifications Regardmg Debarment
Suspension and Other Responsibility
Matters; Drug-Free Workplace
Requirements and Lobbying:"

Prospective participants (as defined at 15
CFR part 26, section 105) are subject to 15
CFR part 26, *‘Nonprocurement Debarment
and Suspension” and the related section of
the certification form;

Grantees (as defined at 15 CFR part 26,
section 605) are subject to 15 CFR part 26,
subpart F, “Government-wide Requlrements
for Drug-Free Workplace (Grants)” and the
related section of the certification form;

Persons (as defined at 15 CFR part 28,
section 105) are subject to the lobbying
provisions of 31 U.S.C. 1352, “Limitation on
use of appropriated funds to influence
certain Federal contracting and financial
transactions,” and the lobbying section of the

certification form which applies to
applicable/bids for grants, cooperative
agreements, and contracts for more than
$100,000, and loans and loan guarantees for
more than $150,000, or the single family
maximum mortgage limit for affected
programs, whichever is greater; and

Any applicant that has paid or will pay for
lobbying using any funds must submit an
SF-LLL, "“Disclosure of Lobbying Activities,”
as required under 15 CFR pert 28, Appendix
B.

Recipients shall require applicants/
bidders for subgrants, contracts,
subcontracts, or other lower tier covered
transactions at any tier under the award
to submit, if applicable, a complsted
Form CD-512, “Certifications Regarding
Debarment, Suspension, Ineligibility
and Voluntary Exclusion—Lower Tier
Covered Transactions and Labbying”
and disclosure form, SF-LLL,
“Disclosure of Lobbying Activities.”
Form CD-512 is intended for the use of
recipients and should not be transmitted
to DOC. SF-LLL submitted by any tier
recipient or subrecipient should be
submitted to DOC in accordance with

the instructions contained in the award
document.

The Departmental Grants Officer may
terminate any grants/cooperative
agreement in whele or in part at any
time before the date of completion
whenever it is determined that the
MBDC has failed to comply with the
conditions of the grant/cooperative
agreement. Examples of some of the
conditions which can cause termination
are failure to meet cost-sharing
requirements: unsatisfactory
performance of MBDC work
requirements: And reporting inaccurate
or inflated claims of client assistance or
client certification. Such inaccurate or
inflated claims may be deemed illegal
and punishable by law.

Unsatisfactory performance under
prior Federal awards may result in an
application not being considered for
funding.

If applicants incur any costs prior to
an award being made, they do so solely
at their own risk of not being
reimbursed by the Government.
Notwithstanding any verbal assurance
that they may have received, there is no
obligation on the part of the
Government to cover pre-award costs.

If an application is selected for
funding, the U.S. Department of
Commerce has no obligation to provide
any additional future funding in
connection with that award. Renewal of
an award to increase funding or extend
the period of performance is at the total
discretion of the Department.

All non-profit and for-profit
applicants are subject to a name check
review process. Name checks are
intended to reveal if any key individuals
associated with the applicant have been
convicted of or is presently facing,
criminal charges such as fraud, theft,
perjury, or other matters which
significantly reflect on the applicant’s
management honesty or financial
integrity; and a false statement on an
application is grounds for denial or
termination of funds and grounds for
possible punishment by a fine or
imprisonment as provided in 18 U.S.C.
1001.

CLOSING DATE: The closmg date for
applications is January 29, 1993.
Applications must be postmarked on or
before January 28, 1993.

ADDRESSES: Chicago Regional Office,
Minority Business Development
Agency, U.S. Department of Commerce,
55 East Monroe, Suite 1440, Chicago, -
Hliriois 60603.

FOR FURTHER INFORMATION CONTACT:
David Vega, Regional Director, Chicago
Regional Office.

" Address: Chicago Regional Office,

Minority Business Development
Agency, 55 East Monroe Street, Suite
1440, Chicago, Illinois 60603. 312/353-
0182.
Statutory Authority: 15 U.S.C. 1512.
Funding Authority: Executive Order
11625, Octaber 13, 1971.
SUPPLEMENTARY INFORMATION:
Anticipated processing time of this
award is 120 days. Executive Ozder
12372 “Intergovernmental Review of
Federal Programs" is not applicable to
this program. A pre-bid conference will
be held on January 11, 1993, at 10 a.m.
at the MBDA Chjcago Regional Office.
Questions concerning the preceding
information, copies of application kits
and spplicable regulations can be
obtained at the above address.
11.800 Minority Business Development
(Catalog of Federal Domestic Assistance)
Dated: December 16, 1992,
David Vega,
Regional Director, Chicago Regional Office.
[FR Doc. 92-31027 Filed 12-21-82; 8:45 am]
BILLING CODE 3610-21-M -

National Institute of Standards and
Technology

{Docket No. 521191-2291]

Opportunity To Join a Cooperative
Research and Development
Consortium for Development of New
Dental Materials

AGENCY: National Institute of Standards
and Technelogy, Commerce.
ACTION: Notice.

SUMMARY: The National Institute of
Standards and Technology (NIST) seeks
industrial parties interested in entering
into a coopsrative research consortium
to develop a metallic, mercury-free,
direct filling replacement for dental
amalgam. Under 15 U.S.C. 3710a(c)(4),
NIST will give preference to business
units located in the United States that
agree that products embedying any

- invention made in the consortium will

be manufactured substantially in the
United States. Any program underteken
will be within the scope and confines of
The Federal Technology Transfer Act of
1986 (Pub. L. 99-502, 15 U.S.C, 3710a),
which provides federal laboratories
including NIST, with the authority to
enter into cooperative research
agreemsnts with qualified parties.
Under this law, NIST may contribute
personnel, equipment, intellectual
property and facilities—but no funds—
to the cooperative research program.
NIST intends to conduct a meeting in
January, 1993 for interested parties. The
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meeting will discuss the possible
formation of a research consortium
including NIST, The American Dental
Assoclation Health Foundation and
industry to conduct research in this
area. This is not a grant program.
DATES: Interested parties should contact
NIST at the address or telephone
number shown below no later than
January 11, 1993.

ADDRESSES: Dr. David Lashmorse, Bldg.
224, room B-166, National Institute of
Standards and Technology,
Gaithersburg, MD 20899.

FOR FURTHER INFORMATION CONTACT:
Dr. David Lashmore, (301) 975-6405.

SUPPLEMENTARY INFORMATION: NIST .
seeks qualified United States industrial
parties interested in entering into & .
cooperative consortium research
program to develop a metallic, mercury-
free, direct-filling replacement for
dental amalgam. NIST has filed for a
patent for a “Process for Forming Alloys
in situ in Absence of Liquid-Phase
Sintering" which may be useful in the
development of such new direct-filling
replacements for dental amalgams.
Members will recsive a time-limited,
royalty bearing, co-exclusive license,
limited to the dental field, for any
patent issuing from the current
application. In addition, it is anticipated
that participating companies will
receive time-limited, royalty bearing co-
exclusive licenses, limited to the dental
field, for any new materials developed
by the consortium.

Companies should be prepared to
invest $50,000 per year in the
collaboration and be firmly committed
to the goal of developing a new dental
restorative material that would be a
viable alternative to silver-mercury
amalgams. _

This program is being undertaken
within the scope and confines of the
Federal Technology Transfer Act of
1986 (Pub. L. 99502, 15 U.S.C. 3710a). .
which authorizes government owned
and operated federal laboratories,
including NIST, to enter into
cooperative research and development
agreements {(“CRADAs") with qualified
parties. Under the law, e CRADA may
provide for contributions from the
federal laboratory of personnel,
squipment, intellectual property end
facilities, but not dirsct funding. NIST
intends to hold a planning meeting in
January, 1993 for interasted parties.

Dated: December 16, 1992.

John W, Lyons, -

Director. :

[FR Doc. 92-31042 Filed 12-21-92; 8:45 am|
SULLUNG CODE 3510-13-8

National Ocsanic and Atmospheric
Administration

Parmits; Forelgn Fishing

In accordance with a memorandum of
understanding with the Secretary of
State, the National Marine Fisheries
Service, on behalf of the Secretary of
State, publishes for public review and
comment a summary of applications
receivad by the Secretary of State
requesting permits for foreign fishing
vesssls to operate in the Exclusive
Economic Zone in 1993 under
provisions of the Magnuson Fishsry
Conservation and Management Act
(Magnuson Act, 16 U.S.C. 1801 et seq.).
Specifically, the Russian Federation has *
submitted an application which
requests 10,000 metric tons (mt) of
Atlantic mackerel for directed fishing
and 10,000 mt of Atlantic mackerel for
joint venture purchases. The large stern
trawler/processors GISSAR and PIONER
NIKOLAEYV are identified as the vessels
that will fish and recsive fish from U.S.
vessels. Send comments ox this
application to: NOAA—National Marine
Fisheries Service, Office of Fisheries
Conservation and Management, 1335
East West Highway, Silver Spring,
Maryland 20910 and/or, to one or both
of the Regional Fishery Management
Councils listed below:

Douglas G. Marshall, Executive Director, New
England Fishery Management Council, 5
Broadway (Route 1), Saugus, MA 01906,
671/231-0422

john C. Bryson, Executive Director, Mid-
Atlantic Fishery Management Council,
Federal Building, room 2115, 320 South
New Strest, Dover, DE 19901, 302/674—
2331 :

For further information contact Robert
A. Dickinson, Office of Fisheries
Conservation and Management, (301}
713-2337.

Dated: December 16, 1992.

David S. Crestin, .

Acting Director, Office of Fisheries
Conservation and Management, Nationa!
Marine Fisheries Service.

(FR Dec. 92-30921 Filed 12-21-92; 8:45 am}
BILUNG CODE 3610-22-M

Marine Mammals

AGENCY: National Marine Fisheries
Service, NOAA, Commerce.

ACTION: Modification No. 2 to Permit
No. 634. -

Natice is hereby given that pursuant
to the provisions of §§ 216.33 (d) and (s)
of the Regulations Governing the Taking
and Importing of Marine Mammals (50
CFR part 216), Public Display Permit

No. 634 issued to Marine World Africa,
USA, Marine World Parkway, Vallejo,
California 94589, on April 29, 1988 (53
FR 16307), modified on January 18,
1991 (56 FR 3542} is further modified as
follows:

Section B.4, first sentence is changed
to read: '

4. The authority to acquire the marine
mammals authorized herein shall extend
from the date of issuance through June 30,
1993.

This modification becomes effective
upon publication in the Federal
Register.

Documents submitted in connection
with the above modification are
available for review by appointment in
the following offices:

Office of Protected Resources,
National Marine Fisheries Service,
NOAA, 1335 East-West Highway, room
7324, Silver Spring, MD, 20910 (301/
713--2289); end

Director, Southwest Region, National
Marine Fisheries Service, NOAA, 501
Waest Ocean Boulevard, Long Beach, CA-
90802-4213 (310/980-4016).

Dated: December 16, 1992.
Michael F. Tillman,

Acting Director, Office of Protected Resotirces,
National Marine Fisheries Service.

[FR Doc. 92-30058 Filed 12-21-92; 8:45 am]
BILUNG CODE 310-22-M

COMMODITY FUTURES TRADING
COMMISSION

Authorization of the National Futures
Assoclation To Implement the Direct
Electronic Entry Registration Program
on a Permanent Baslis; Approval of
Proposed New Registration Rule 801

AGENCY: Commodity Futures Trading
Commission.

ACTION: Notice and Order authorizing
tha National Futures Association (NFA)
to offer its current pilot Program for the
Dirsct Electronic Entry of Registration
Data on a permanent basis. Under the
program, specified registrants may enter
registration data electronically into the
NFA computer system with respect to
associated person (AP) applicants and
NFA may grant temporary AP licenses
on the basis of such electronic filings.

SUMMARY: Section 8a(1) of the
Commodity Exchange Act (Act) _
provides, in part, that the Commodity
Futures Trading Commission
(Commission or CFTC) may grant a
temporary license to any applicant for
registration with the Commission
pursuant to such rules, regulations, or
orders as the Commission may adopt. 7
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U.S.C. 12a(1) (1988), as amended by the
Futures Trading Practices Act of 1992,
Pub. L. No. 102-546, 106 Stat. 3590
{Octoher 28, 1992). The direct entry
pilot progrem was established in 1990 to
expedite the temporary licensing
process. As d scussed below, NFA has
submitted, and the Commission has
approved, new NFA Registration Rule
801 which will permit NFA to offer the
direct entry program on a permanent
basis. As proposed to ba oparated under
the new rile. the dirsct entry program
should expedite and increase the
efficiency of the temporary licensing
process and cther aspects of registration
processing.

SUPPLEMENTARY iNFORMATION:
1. Background
A. Introduction

By Commission order of August 28,
1990 (1290 Order), for the past nineteen
months NFA has cperated a program for
the direct entry of certain registration
information on a pilot basis. Under the
pilot program, a limited number of firms
have access to registretion dsta in NFA's
computer database, the Membership
Registration Receivables System
(MRRS). The program also permits
certain participating firms to enter
registration data concerning AP
applicants sponsored by such firms
directly into the MRRS dstabase via
computer terminals in their offices for
the purpose of obtaining temporary
licenses for their employees.?

NFA now seeks Commission approval
to terminate the pilot status of ancF
permanent the direct entry progrem,
expand the types of filings for which
direct entry may be used and make
various procedural modifications to the
operation of the pr .2 Under NFA's
Proposed Rule 801, registrant sponsors
would electronically enter into MRRS
all information required to be filed on
Form 8-R (application for registration
for individuals), Form 3-R
(supplemental statement to application
for registration), Form 8-T {notice of
termination) or Form U-5 (uniform
termination notice for securities

* A temporary AP license allows an applicant
who is eligible for registration to act as an AP of
his sponsoring firm without waiting for completion
of e full fitness screening which, due to the
necassity to have fingerprint cards processed by the
Federal Bureau of Investigation, may take six to
aight weeks. The applicant may not be granted AP
registration until the fitness screening is concluded.

2Request for an Order Granting NFA Permission

_ to Offer the Direct Entry Registration Progrem on a
Permanent Basis Pursuant to Proposed New
Registration Rule 801, submitted by NFA, july 8,
1992 (Submission), as supplemented by
submissions dated August 27, 1992, October 8,
1992, November 13, 1992, November 25, 1892 and
December 8, 1992. Submission at 2.

make .

industry registration) for all AP
applicant’s, APs, principals and branch
office managers 3 of such sponsors and

" of any introducing brokers (IBs)

guaranteed by such sponsors for whom
the sponsors have assumed registration

" responsibilities.

s set forth in the Submission, NFA
also proposes to modify the procedures
followed under the pilot progrem in a
number of respects designed to increase
the efficiency of the program, including:
(1) Elimination of the notice to the
Commission end epproval requirements
for adding firms to the program; (2)
reduction of the period of Phase I
operational experience required before
firms may advance to Phase III of the
program; (3) reduction of line-by-line
review by NFA of electronically filed
forms; (4) reduction of statistics
provided to the Commission; (5)
elimination of the requirement that all
forms be entered electronically by each

- participating firm; (6) expansion of the

program to permit electroric filings of
Forms 8-R and 8~T for principals and
of Forms 3-R updating Forms 7-R; and
(7) elimination of certain paper filings.
B. History of the Direct Entry Program*

NFA's direct entry procedures were
developed to expedite the temporary
licensing process by allowing direct
input of data by firms into NFA's MRRS
database, thereby permitting applicants
to act as APs sooner than if their
applications were mailed or delivered to
NFA and the data entered into the NFA
database by NFA personnel. This
mechanism is fully consistent with the
primary purpose of the temporary
license procedure—to enable apparently
qualified applicants to begin work as
soon as possible prior to completion of
a full fitness check.3

The direct entry program had its
genesis in a 1987 proposal by NFA to
provide certain member firms the
capability to accsss and query the MRRS
database. This access capability, which
later became known as Phase I of the
direct entry pilot program, simply
provided firms with computer access to
registration information concerning
their own employees and public
informstion concerning other registrants
without having to obtain such
information from NFA's Registration
Department or Information Center. This

3 Branch office managers are APs but also are
required to disclose their status as branch office
managers on Forms 8-R, 3-R and 8-T.

* A more detailed discussion of the direct entry
pilot program is provided in the Federal Register

accompanying the Commission's order
approving the pilot program. 55 FR 35925
(September 4, 1990).
549 FR 8208, 8210 (March 5, 1984).

'prboedure became operational on

November 10, 1887 when the
Commission approved NFA's proposal
to provide two futures commission
merchants (FCMs) with direct inquiry
access to NFA'’s registration database.?
NFA states that this phase of the
program hes enabled it to reduce the
resources required to respond to
member firm inquiries and provide
improved service to members of the
public requesting information from the
NFA Information Center.

On January 5, 19889, NFA petitioned
the Commission for authorization to
implement a program for direct entry of
AP registration data into NFA’s MRRS
system by the sponsors of APs (Phase I)
and ultimately the electronic granting of
temporary licenses for APs following
such direct entry of registration data
(Phase II).? By order dated August 28,
1990, the Commission authorized NFA
to implement Phases Il and IIf of the
direct entry program as a pilot program
subject to certain conditions which
generally incorporated procedures
propased by NFA.® These conditions
included the following: (1) Sponsors
would continue to be required to file
with NFA the required paper
registration forms, fingerprint cards and
sponsor certifications, which would be
compared with electronically entered
data material to the granting of a
temporary license and used to complete
the fitness processing for final
registration determinations; (2) all
participating firms would be required to
sign NFA's Agreement For Firm Direct
Entry Privileges ta MRRS (Direct Entry
Agreement), setting forth the conditions,
responsibilities and obligations of pilot
program participants; (3) NFA would
comply with its responsibilities under
the direct entry pilot program as set
forth in its January 5, 1989 petition; (4)
any firm not specified in the
Commission’s order would be required
to receive permission to participate in
Phase II; (5) implementation of Phase III
of the pilot program would be subject to
Commission approval; (6) NFA would
provide the Commission with monthly
statistical reports relating to the pilot

9 See letter from Lawrence B, Patent, Associate
Chief Counsel, Division of Trading and Markets,
CFTC to Danie! . Roth, Vice President, General
Counsel and Secretary, National Futures
Association, dated November 10, 1987 mpmdmg

te letters dated October 6 and 29, 1987 from Daniel
J. Roth to Andrea M. Carcoran, Directar, Division
of Trading and Markets, CFTC.

7This petition was supplemented by a letter
dated July 17, 1990 from Daniel J. , Vice
President, GeneralCounsel and Secretary, NFA, to
the Division of Trading and Markets, CFTC, which
identified the firms seeking authorization to
participate in Phase IL

%See 55 FR 35925, 35934 (September 4, 1990).
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program; and (7) NFA would terminate
any temporary license granted under the
pilot program if NFA did not receive ali
required follow-up paper filings or if
NFA's review of the paper filings
revealed that an epplicant was not
eligible for a temporary license or the
temporary license had been granted by
mistake or as a result of fraudulent -
means.

Currently, the direct entry pilot
program operated by NFA pursuant to
the Commission’s Order consists of
three phases. Under Phase I, as noted
above, participating FCMs are provided
with direct inquiry access, via computer
terminals at those firms, to all
registration information in the MRRS
database to which they are entitled
under NFA Registration Rules 701 (b)
and (c). This information includes all
registration information relating to a’
firm’s own employees and prospective
employess and public information
regarding all registrants. As of October
31, 1992, 25 firms were participating in
Phase 1.2

Phases II and III of the pilot program
permit participating firms to enter
electronically into NFA's registraticn
computer system, through terminals
located in their offices, information
required to be filed on Form 8-R, Form
3-R, Form 8-T or Fori U-5 for all AP -
applicants, APs and branch office
managers. Under Phase II, although the
participating firm enters the AP
application data by computer, only NFA
personnel are authorized to instruct the
NFA computer system to process an
application and, if appropriate, grant a
temporary license. The Commission’s
1990 Order euthorized participation by
ten firms in Phases I and I1f of the
program but provided that additional
firms could be added with prior
epproval. The 1990 Order also required
that Commission staff be provided an
opportunity to review data concerning
the accuracy, timeliness and
completeness of data entry during Phese
II and to raise any concerns or
objections deemed appropriate based
upon the Phase II data and other
experience prior to implementation of

9 As of October 31, 1962, the firms participating
wa Phase [ are: ADM Investor Services, Inc., Advest,
{nz., Brody White & Co., Inc., BT Futures Corp..
Cargill Investor Services, Inc., Colorado. -
Commodities Management Corp., Commodities
Corp.. Daiwa Securities America, Inc., Dean Witter
Reynolds, Inc., ED&F Mann International Futures,
Inc., First American Discount Corporation;
Geldermann Inc., Goldmen Sachs & Co., J.P. Morgan
Futures, Inc., Kemper Securitiss Group, Inc., Lind-
Waldock & Company, Linnco Futures, Inc., Nomura
Saecurities, Inc., Paine Webber Inc., Rodman &
Renshaw, Inc., R.J. O'Brien Associates, Inc.,
Rosenthal Cellins Group, Salomon Brothers, Inc..
UBS Securities, Inc.: and Vision Limite
Partmarship. .

Phase Il of the pilot program. See 55 FR
35925 (September 4, 1990). As of
October 31, 1992, three firms were
participating in Phase II of the program:
Refco, Inc., Prudential Securities Inc.,
and Shearson Lehman Brothers Inc.
Another Phese I participant, Cargill

Investor Services, Inc., has been

approved but is not yet participating in
Phase II. The 1890 Order also provided
that a participating Phese II firm would
not become eligible for participation in
Phase I until completion of ninety
days in Phase II.

Junder Phase I of the pilot program,
participating firms continue to enter AP
registration data directly into NFA's
registration computer system. However,
under Phase II1, qualifying AP
applicants are issued a temporary
license upon entry of a computer
command by the participating firm
when the application data entered by
the firm indicate that the AP is eligible
for e temporary license.?® The
participating firm must file the
hardcopy Form B-R, together with the
applicant’s fingerprint card and
evidence of the applicant's satisfaction
of the NFA proficiency requirements,!
by mailing it to NFA on the same day
on which the firm directs MRRS to
process the epplication. A temporary
license is issued by NFA immediately
when the data entered in MRRS by the
participating firm indicate that the AP
applicant is eligible for a temporary
license. NFA immediately terminates
any previously issued temporary license
if the applicant’s Form 8-R, fingerprint
card or proof of passage of the Series 3
examination are not received by NFA
within five business days of the date on

191 order for an applicant to qualify for a
temporary license, the applicant must submit e
completed registration application which includes
a fingerprint card and sponsor’s certification. In
addition, in order for the applicant to qualify for a
temporary licenss, the application may not contain
a “Yes" answoer to any of the disciplinary history

questions on the application (questions 14-18) (self-

declared derogatory information). In addition, the
applicant may not have a conditional, suspended or
ravoked registration and must not be the subject of
a current NFA investigation. Finaily, the applicant
must provide proof of successful completion of the
Nationa! Commodity Futures Examination (Series
3).

" NFA Bylaw 401(b) provides that no person may
bo associated with an NFA member (i.e., as an AP)
unless the person is registered with NF¥A as an
associate. NFA Registration Rule 401 requires as a
condition for associate registration evidence that
the applicant has taken and passed the Netional
Commodity Futures Examination no more than two
years prior to the date the application is received
by NFA. has been duly registered in ancther
capacity within that two-yeer period, or is
registered with the National Association of
Securities Dealers (NASD) as a general securities
representative and the applicant’s activities will be
limited to the solicitation of funds for commodity
pools or referring clients to an AP who has satisfied
the proficiency requirements.

which the application was filed
electronically. NFA registration staff
compare the information on the
hardcopy Form 8-R with the
application information previously
entered into MRRS by the sponsoring
firm. If such comparison discloses
different informaticn from that entered
directly by the sponsoring firm and that
infermation indicates that the epplicant
is not eligible for a temporary license
because of, for example, derogatory
informaticn indicating a statutory
disqualification, NFA terminates the
temporary license. Subsequent FBI
fitness reports or fitness checks with the
Securities and Exchange Commission
(SEC]) revealing disqualifications not
previcusly disclosed result in
termination of the temporary license
upon five days notice.1? Currently, four
firms are participating in Phase Il of the
program: LIT America, Inc., Merrill
Lynch, Pierce, Fenner & Smith, Index
Futures Group and Brokers Resource
Corp.1?

As of October 31, 1992, 1,078 filings
had been processed under Phase II of
the pilot program and 1,094 filings had
been processed under Phase III of the
pilot program.* Filings under Phases It
and III represent about four percent of
all registration filings received by NFA
during the same period. Of the 1,078
forms filed under Phase I, 376 were
Forms 8-R, 75 were Forms 3-R, and 627
were termination notices {either Form
8-T or Form U-5). Of the 1,094 forms
filed under Phase IIl, 489 were Forms
8-R, 158 were Forms 3-R and 447 were
termination notices.

Based upon its item-by-item
comparison of the data entered into
MRRS and the information on the
registration forms submitted by
participating firms, NFA describses the
performance of participating firms
during the pilet program as

12{f a firm were to make a data entry erzor that
was potentially adverse to the applicant’s
registration status, there would be an opportunity
for correction of the error prior to any adverse
action being taken. Before any action is taken to
deny registration, the affected applicant usuaily is -
notified by a lstter from the NFA Director of
Compliance, or the Director’s designee, of the
contemplated action and the basis for it and
provided with an apportunity to withdraw the
registration application. Registrants are provided
with a notice of commencement of a revocation
proceeding and an opportunity for a hearing befors
any adverse action is taken with respect to their
registration status.

13Index Futures Group and Brokers Rasource
Corp. are treeted as one firm for the purpose of
compiling performance data.

14 The Submission cites 1,037 as the total numbes
of filings received during the pilot program,
representing electronic filings from April 12, 1991
through April 12, 1992. The number cited in the
text represents the total number of electronic filings
filed from April 12, 1891 through October 31, 1992.
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“outstanding.” 15 Specifically, NFA
reports that since the implementation of
Phase II of the pilot program, of the
2,172 direct entry filings received, only
one contained a material discrepancy
‘between the electronic filing and the
paper filing.18 Fewer than five percent
of these filings contained non-material
discrepancies, primarily typographical
errors.!” NFA submits that these data
demonstrate that the reliability of
registration data has not been affected
by use of direct entry procedures.® NFA
also notes that during the nineteen
months that the pilot program has been
in operation, all paper filings have been
timely received.

With regard to the fitness screening
process during the pilot program, when
an applicant disclosed a potential
disqualification, a temporaery license
was not issued and the applicant was .
accorded the same fitness review
applicable where a potential
disqualification was disclosed in a
paper filing. During Phases II and I of
the pilot program, any filings deemed
not qualified for a temporary license
due to a disciplinary history disclosure

" were referred to NFA's fitness review -

staff, and potentially to NFA’s
Registration Compliance Legal
Commnittee, for a full fitness review. As
of October 31, 1992, thirty-one
applications had resulted in such
referrels. In addition, all FBI fingerprint
cards were received within one day of
the electronic filing, enabling the FBI
background checks to begin virtually
immediately. NFA reports that it
identified no instances during the pilot
program in which an individual
ineligible for registration received a
temporary license.1®

NFA states that its experience with
the pilot program demonstrates that
neither fitness screening nor any other
aspect of the registration process is
compromised by the substitution of
electronic filing for paper filing. NFA

18 Submission at 8.

1¢]p that case, one of the Form 8-R disciplinary
history questions was not answered on the
hardcopy Form 8-R although the electronic filing
indicated a “no’’ answer. As soon as NFA
discovered the discrepancy, it terminated the
temporary license. That same day, however, NFA
learned that the *no” response was the appropriate
answer and the temporary license was reissued.
Submission at 8, n.1.

37 Submission at 8.

18NFA also notes that it receives completed
applications more expediticusly from firms
participating in the direct entry pr , 88
evidenced by a significantly lower number of
deficiency letters being issued as a result of direct
entry filings than for ?aper filings. Approximately
thirty-eight percent of paper filings result in a
deficiency letter being sent to the firm as compared
to less than one percent issued as a result of direct
entry filings.

* Submission at 7.

also reports that due to the transfer to
the clerical data entry responsibility
from NFA to sponsoring firms under the
direct entry program, it has experienced
a significant decrease in the resources
required for registration processing
functions. NFA notes that soon after the
start of Phase I, NFA’s registration
processing staff was reduced by more
than fifty percent, a reduction it
attributes to the efficiencies of the
MRRS system as well as the decrease in
NFA processing activities due to the
direct entry program. NFA also notes
that since the direct entry pro

became operational the number of calls
received at its Information Center has
remained steady and in some years has
decreased, whereas prior to the direct
entry program the number of calls to the
Information Center had increased
substantially each year. NFA represents
that the firms participating in Phase Il
of the program receive temporary
licenses for their AP applicants
approximately four business days
sooner than those firms using paper
filings. .

I1. Discussion

A. The Proposed Rule

NFA Registration Rule 801 would.
make the direct entry program
permanent.2? Subject to certain
conditions, the rule allows, but does not
require, all sponsoring firms to file
Forms 8-R, 3-R, 8-T and U-5
electronically by direct dial-up
transmission to NFA's registration and
membership database. With respect to
the electronic filing of Forms 8-R, a
sponsoring registrant must send to

'NFA,?! on the same day it has directed

the computer to process the electronic
filing, the applicant’s disciplinary -.

history on a hardcopy form provided by

NFA and signed by the applicant,
together with the applicant’s
fingerprints and proof of successful
completion of the proficiency
examination, as provided by NFA
Registration Rule 206(a}(3). The
disciplinary history section of Form
8-R contains important information

20NFA Registration Rules 701 (Disclosure of
Information from Registration Records Maintained
by NFA) and 702 (Certification of the Authenticity
of Registration Records Maintained by NFA) make
reference to “registration records” and “application
forms”. With the adoption of Registration Rule 801,
the terms “registration records” and “application
forms" will encompass any forms filed
electronically pursuant to that rule. Thus, NFA will
consider a registration form filed electronically to
be a registration record and/or an application form
pursuant to NFA Registration Rules 701 and 702.

21 Rule 801 would require that such filing be
made by first-class mail, hand-delivery or any other
standard means of conveyance including a
generally recognized overnight delivery service.

concerning the applicant’s background
which directly relates to eligibility for
registration. The disciplinary history
form required to be signed by the
epplicant and provided in hardcopy to
NFA will contain the applicant’s
signature certifying to the truthfulness '
and accuracy of the disciplinary history
set forth therein and all other
certifications and agreements by the
applicant currently required by the
Form 8-R.22 By signing the disciplinary
history form, the applicant will further
certify: (1) That all information he has
provided to his sponsoring firm in
connection with the electronically filed
portion of the application is true and
not misleading, and (2} that he
understands that a willfully false or
misleading statement or omission made
to his sponsoring firm and electronically
transmitted by the firm to NFA will
have the same effect as a willfully false
or misleading statement or omission
made in a hard copy application signed
by him. :

With respect to the remainder of the
Form 8-R, which comprises the bulk of
the form and includes information
relating to the applicant’s residential,
employment and educational history, no
paper filing requirement would exist,
and thus no handwritten signature by
the AP applicant attesting to the
accuracy and completeness of the
information, would be incorporated in
the submission to NFA. Proposed Rule
801(b), however, provides that by
authorizing the computer to process an
electronically filed form, the registrant
firm electronically certifies that it has
complied with all requirements of the
rule and has made all reasonable efforts
to ensure that the applicant information

22 A Form 8-R currently requires certifications by -
the individual applicant as to, among other things,
his understanding that he is subject to the .
imposition of criminal penalties for any false
statements or omissions made in the-application,
that he will at all times keep accurate and current
the answers to the items required to be updated,
and that his answers and statements on the Form
8-R are true and not misleading. Form 8-R
currently incorporates, and the disciplinary history
form to be employed under Rule 801 will also
incorporate, certain agreements by the applicant
relating to application for membership as an
Associate member of NFA. (Letter from Daniel J.
Roth, dated November 25, 1992 to Jean A. Webb,
Saecretariat, CFTC}. As noted above, Ruls 801 will
not require filing with NFA of the hardcopy of the
complete Form 8-R including the applicant's
employment and educational history. Therefore,
absent action by the sponsoring firm to maintain
bardcopy records of information on the latter topics
supplied by the applicant, no hardcopy record of
the applicant's employment and educational history
to support the firm's electronic filing will be
preserved. The requirements of Commission rules
as to the necessary support for the sponsors
certifications required under Rule 3.12 are
discussed infra.
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entered by electronic filing is accurate.?3
Rule 801 requires a firm to make all of
the certifications required by Rule
3.12(c) and the current Form 8-R.2¢ The
Rule also provides that these electronic
certifications “shall have the same force
and effect as a certification on the Form
itself signed by an authorized officer of

23The certification required by the rule is
accomplished by electronic data entry. ARer all the
information required on the Form 8-R, 3-R, 8-T or
U-5 has been entered into the computer, a question
will appear on the screen asking the data entry
operator whether he or she is ready to process the
form. A “yes” answer to this question means that
the firm is certifying, and in effect, verifying all of
the previously entered data. In addition, by
answ ““yes” to the question, the firm is also
certifying that it is forwarding the fingerprint card
and proof of the applicant’s successful completion
of the National Commodity Futures Examination.
Proposed Registration Rule 801(a)(1).

34 Under proposad Rule 801, the sponsoring firm
must certify that: (1) the information supplied by
the applicant in response to questions contained in
the electronically filed Form 6-R relating to the
applicant's employment and education history for
the past three years has been verified; (2) the
applicant has been hired or is employed by the firm
or that it is the intention of the firm to hire or
otherwise employ the applicant as an AP within
thirty days after the firm receives notification that
the applicant has received a temporary licenss; (3)
the applicant will not be permitted to act as an AP
until a temporary license has been issued or he has
been registered pursuant to the electronically filed
application; (4) the firm undérstands that it is under
a duty not to employ a person subject to a statutory
disqualification under Section 8a(2) of the Act, to
natify the Commission when any employee
becomes subject to such a disqualification and ta
suparvise applicants named in electronic filings
with a view towards preventing applicants from
violating the Act; (5) in the case of an applicant
answering itoms 14 or 16 on the Form 8-R in the
affirmative, the firm has received a copy of the
complaint or letter issued by the Commission or
NFA; and (6) the information coatained in the
electronically filed Form 8-R has been obtained by
the firm for the sole purpose of verifying the
information contained in the applicant’s Form 8-R
and the firm will seek to prevent the wrongful
dissemination of any of the information contained
in the electronically filed Form 8-R and of any
records and documents retained in suppart thereof.

the registrant.” 23 Proposed Registration
N e apolivant's disciplinary hi
e applicant’s plinary history,

with all}:'gquired attachments, must be
received by NFA within five business
days after the electronic filing is

rocessed. If the applicent’s disciplinary

istory and requimg attachments
indicate that the applicant does not
?ualify for a temporary license or NFA
ails to receive the form with all

28 Although the validity of an electronic
certification as an suthorized “signature” of a firm
or its officers has not been established as yet by
fudicial precedent, there is precedent establishing
the validity of “signatures” other than handwritten
signatures. See Carn v. Bessemer Coment Company,
358 F. Supp. 708 (W.D. Pa. 1983) (holding pre-
printed company name constituted company's
signature on a bill of lading for purposes of
axarcising the consignar’s “non-recourse™ option
under such bill of lading and noting that it “‘appears
to be settled under the common law that a printed
name on an instrument which is intended to have
the force of a signature is valid and thus will have
the intended effect™). See also, Uniform
Commercial Code § 1-201(38) which provides that
the term “'signature” means any symbo! executed or
adopted by a party with the present intention to
authenticate a writing. On August 7, 1992, the SEC
published for comment in the Federal Register
proposed rules and procedures to implement the
operational phase of its Elsctronic Deta Gathering,
Analysis, and Retrieval (EDGAR) system. See 57 FR
35070 (August 7, 1992). The proposed regulation,
Regulation S-T, will apply to electronic
submissions processed by the SEC's Division of
Corporation Financs, end in some cases, to those
processed by the Division of Investment
Management. The proposed rules provide that:

» Signatures to or within any electronic filing shall -

be in typed form rather than manual format. For
purpasaes of Regulation S—T (part 232 of this
chapter), the term “signature”” means an electronic .
entry in the form of a magnetic impulse or other
form of computer data compilation of eny letter or
series of letters comprising a name, executed,
adopted or authorized as a signature. Propesed
§232.13 of Regulation S-T.

The SEC is proposing to require that sssentially
all documents, including filings, correspondence
and supplemental information submitted by or
relating to registrants under the Securities Act of
1933, the Securities Exchange Act of 1934, the Trust
Indenture Act of 1939 and the Investment Company
Act of 1940, be“submitted electronically. This
would include periodic and other filings by
domestic companies on Forms 10-K, 10~Q, 8-K, 10
and definitive proxy statements, annual and
quarterly reports of domestic companies on Forms
10-K and 10-Q, Securities Act registration
statements, filings made in connection with tender
offers on Schedules 13D, 13G, 14D-1, 14D-9, 13E-
3, and 13E—4, stock ownership reports on Forms 3,
4, 5, 144 and 13F, and Schedules 13D, 13G and
14D-1, and periodic reports filed under the
Investment Company Act on Forms N-SAR-A, N~
SAR-B and N-SAR-U. Although such filings do not
involve licenses, the NASD currently permits
electronic filing of certain information relating to
licenses of securities professionals. With respect to
electronic filing of registration information, see note
48 infra.

2 Rule 801 also requires that each firm filing
registration information electronically make
available its data entry personnel having duties
relating to filing under the direct entry program for
testimony in court or before the Commission, NFA
or any contract market regarding the authenticity,
integrity or accuracy of any electronic filing.
Proposed Registration Rule 801(e).

required attachments and certifications
within five days after the electronic
filing was processed, NFA will
terminate immediately, upon notice to
the sponsoring firm, any temporary .
license previously granted. Proposed
Registration Rule 801(a)(2).

posed Rule 801 also provides that
no registrant may electronically file
registration forms until NFA has
assigned it an identifying code and
password and that each registrant is
res&)onsibla for maintaining the security
and confidentiality of its identifying
code and for controlling access to all
terminals that have inquiry or date entry
access to NFA's MRRS database.
Proposed Registration Rule 801 (c) and
(d). Finally, the rule states that
electronic filing “is a privilege and not
aright” and that NFA may disable a
registrant’s identifying code and
password, thereby terminating the
registrant’s ability to file forms

" electronically, as opposed to in hard

copy, at any time, without notice or
hearing, in NFA's sole discretion.
Proposed Registration Rule 801(f).

B. Consistency With Commission Rule
3.12(c) ’

The direct entry of registration data,
pursuant to proposed Rule 801, would
substantially modify the manner of
submitting registration application data
from that contemplated by paper filing
systems such as were in use at the time

- of the promulgation of the

Commission’s requirements for
registration applications. The
Commission Eas reviewed proposed
Rule 801 to assure that it is consistent
with the requirements of the
Commission’s registration rules, in
particular, Rule 3.12 (c) governing
applications for registration as an AP of
an FCM or IB, and to determine whether
any modifications of Commission rules
are needed to accommodate the use of
direct entry procedures. Based upon this
review, the Commission hes determined
that no rule changes are necessary and
that existing requirements can be
applied in the direct entry context.
ommission Rule 3.12(c) requires that
an application for registration as an AP
of an FCM or IB must be on Form 8-R,
completed and filed in accordance with
the instructions thereto and that
specified certifications *in writing” and
signed and dated by the sponsor rust
be submitted concurrently with the
Form 8-R. Rule 3.12(c) also requires
that each Form 8-R filed pursuant to
that rule must be accompanied by the
fingerprints of the applicant on a
fingerprint card provided for that
purpose by the NFA. Rule 3.12(e)
provides that the sponsor must retain in
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accordance with Rule 1.31 “such
records as are necessary to support the
certifications required by this section.”
The Commission believes that the
requirement of “signed and dated”
written certifications by the applicant’s
sponsor may be satisfied by
electronically filed certifications of the
sponsor pursuant to Rule 801, which
establishes that by directing the:
computer to process an electronically
filed form, the sponsoring registrant
makes the certifications required as part
of the current Form 8-R, including the
certifications required by Rule 3.12(c),
and that these certifications “‘shall have
the same force and effect as a
certification on the form itself signed by
an authorized officer of the registrant.”
These certifications are in written text
submitted electronically and are
“signed” by the firm by typewritten
rendering of the firm name on the
electronic filing and by the firm's
affirmative action authorizing the

computer to process the electronically

filed form. As noted sbove, each
registrant using direct entry procedures
must be assigned an identifying code
and password and is responsible for
maintaining the confidentiality of its
identifying code and for controlling
access to terminals that are used for
electronic filing. Consequently, the
sponsoring firm is properly charged
with responsibility for data entered
pursuant to its identifying code and
password. Thus, under the terms of Rule
801, a firm that has directed the
computer to process an electronically
filed form is fully responsible for the
submission of that inforination and for
the certifications included therein.

Rule 3.12(e) further requires that the
sponsor retain such records as are .
necessary to support the cemﬁcanons
required by this section. The
Commission emphasizes that the
required certification under Rule 801 by
the applicant’s sponsor that it has
verified the information supplied by the
applicant in response to questions
contained in the electronically filed
Form 8-R relating to the applicant’s
employment and education history for
the past three years would necessitate
that the firm retain either in hardcopy.
optical disc format, or comparable
recordkeeping system the information
supplied it by the applicant, certified by
the applicant’s signature, and such
further records as are necessary to
evidence verification of this information
from other sources.??

" 2The requirement of Rule 3.12(c) that fingerprint

cards for the applicant be filed with the Form - -

8-R is satisfied by filing of such cards with the
disciplinary history portion of the Form 8-R. which

C. Fitness Screening

The direct entry program substitutes
instantaneous electronic transmission of
information for mailed transmission of
hardcopy forms, effectively transferring
the clerical data entry function for
registration information from NFA to
the sponsoring firm. The direct entry
program does not change the content of
the information required or the nature of
NFA's review of that information; the .
only change is in the manner in which
data are supplied to NFA and entered
into the MRRS system. The evaluation
of potential registration
disqualificaticns is not modified by
reason of the electronic filing of
registration data.?® Under the proposed
Rule, temporary licenses granted on the
basis of an electronic filing terminate
immediately upon notice to the
sponsoring registrant that the
applicant’s disciplinary history, with ail
required attachments, has not been
received by NFA within five business
days after the electronic filing was
precessed or that the Form 8-R or
required attachments indicate that the
applicant does not qualify fora
temiporary license.?® All information
critical to temporary license eligibility
will continue to be reviewed by NFA
steff, as under the pilot program. NFA -
will conduct the same fitness review of
electronically filed information and will

- retain the same ability to terminate a

temporary license based upon
electronically filed applications as in
the case of paper applications. As noted
above, NFA has identified no instance

“under the pilot program in which an
- individual ineligible for registration

received a temporary license.

D. Reliability of Registration Data in the
MRARS System

In approving the diract entry pilat
program, the Commission addressed the
potential impact of the program upon
the reliability of the MRRS data duse to
the performance by sponsoring firms of
data entry functions, noting that
applicants and their sponsors would
have the same incentives to provide .
accurate registration information as
under preexisting procedures. 55 FR

" 35925, 35930 (September 4, 1990).

Firms and individual applicants

. continue to be bound by section Ba(?.l)(G)

is required to be submitted in hardcopy under Rule
801.

26Submission at 7.

29 Notice of termination may be given by
electronic transmission to a terminal on the

" sponsoring registrant’s premises, by United States

mail, by hand delivery, or by *“any other standard
means of conveyance including a generally
recognized overnight delivery service.” Proposed
Registration Rule 801{a)(2).

and section 8a(3)(G) of the Act, 7 U.S.C.
12a(2)(G) and 12a(3)(g) (1988), as
amended by the Futures Trading
Practices Act of 1992, which make the
willful submission of inaccurate
registration information grounds for
denial, revocation, restriction,
conditioning or suspension of
registration. In addition, firms could be"
sanctioned under NFA Compliance Rule
2-2(f) 30 for the willful submission of
materially false or misleading
information through direct entry of such
data into MRRS. Further, unintentional
but frequent data entry errors could
subject a firm to disciplinary action
under NFA Compliance Rule 2-9 for
lack of appropriate supervision.3!
Finally, a participating firm's failure to
diligently supervise the operation of
direct entry filings of registration data
would constitute a violation of
Commission Rule 166.3, 17 CFR 166.3
(1992), which generslly requires diligent
supervision of all activities of the firm's
partners, officers, employees or agents
relating to the firm's business as a
Commission registrant.32 The direct
entry program, therefore, should not
provide any unique incentive for a firm
to falsify data in order to obtain a
temporary license or a materially greater
opportunity to do so then under current

rocedures in which a temporary

icense is granted or denied on the basis
of self- declared information filed in

hard cog :

eveloped: extensive review
procedures to detect data entry errors
and to assure the accuracy of the
information in MRRS during the pilot
program. These review procedures
included the line-by-line comparison of
all hardcopy registration forms received
as follow-ups to the electronic filings.
NFA has proposed to change its line-by-
line review procedure from a review of
all information on the Form 8-R

3ONFA Compliance Rule 2-2(f) provides that no
NFA member or associate shall willfully submit
materially false or muleadlng {nformation to NFA
or its agents.

3'NFA Compliance Rule 2-9 provides that each
NFA member shall dnligently supervise its
employees and agents in the conduct of their
commodity futures actmties for or on behalf of ths
member.

32Commission Rule 166.3, 17 CFR 168.3 (1992),
provides that:

Each Commission registrant, except an associated
person who has no supervisory duties, must
diligently supervise the handling by its partners.
officers, employees and agents (or persons
occupying a similar status or performing a similar
function) of all commodity interest accounts
carried, operated, advised or introduced by the
registrant and all other activities of its partners.
officers, employees and agents {or persons
occupying a similar status or performing a similar
function) relating to its business as a Com,mxsswn
vegistrant.

33306 55 FR 35925, 35931 (September 4, 1990).
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program to a review of only that
irfformation critical to the granting of a
temporary license, i.e., the applicant’s
disciplinary history. However, NFA will
review all Forms 8-R on a line-by-line
basis during a firm's training period
(currently Phase II), Once NFA is
satisfied that the firm has become
proficient at the data entry function it
will allow that firm to proceed to Phase
I1I, in which only an applicant's
disciplinary information will be
required in hardcopy and reviewed on

a line-by-line basis. NFA states that this
- change in its review procedures will not
reduce the thoroughness of fitness
screening or the reliability of the MRRS
registration data. The statistics provided
by NFA during the pilot program
indicate that the firms participating in
the program are entering data accurately
and there appears to be no reason why
firms would enter data less accurately if
NFA alters its review procedures as
proposed. As previously noted, repeated
problems in entering accurate data by a
firm operating under the direct entry
program could lead to loss of that
privilege {See Rule 801(f)), as well as
sanctions under NFA Compliance Rule
2-9 or Commission Rule 166.3.

E. Computer Security

A further concern relevant to the
proposal to make the direct entry
program gensrally available to all
sponsoring registrants is the potential
impact upon the integrity of MRRS data
as a result of unauthorized access to the
MRRS system. NFA represents,
however, that its state of the art security
system makes a breach of security .
almost impossible. NFA states that its
security practices make unauthorized
access extremely difficult, limit
exposure if unauthorized access is
gained, and give NFA the ability to
reconstruct data prior to the point of
unauthorized access.3* NFA's security
procedures include membership in hoth
IBM's Resource Access Control Facility
(RACF), which protects access to MRRS
by identifying and verifying the person
attempting to gain access to MRRS and
tracks unauthorized attempts to gain
access to MRRS, and the IBM
Information Network, which affords
remote access to MRRS.

In order to cbtain access to MRRS,
other than from a terminal on NFA's
premises, a user would need to have
five different pieces of information:

34 Submission at 9. See also Description of
Security Measures Presently in Use at National
Futures Assnciation’s Data Center, Supplemental
Submission to NFA's Petition for an Order Granting
NFA Permission to Conduct a Pilot Program for the
Direct Entry of Registration Data by a Sponsoring
Registrant, July 18, 1980,

NFA's IBM Information Network
account number, a user ID and a
password for access to the IBM
Information Network, and a user ID and
password for access to NFA’s computer
system. Every authorized user is given
a security profile by NFA's Security
Administrator which is made unique by
assigning the user his or her own
individualized user ID. The security
profile determines which systems,
screens and fields the useris allowed to
view and the systems, screens and fields
to which the user is allowed access. For
example, based on its security profile, a
Phase [I/Phase III user would not be
allowed to update information in the
files of an unaffiliated firm. All attempts
to breach security are recorded by the
computer. As a security safeguard, any
terminal which remains inactive for
fifteen minutes is automatically signed
off by the computer. Member firms will
not have programming access to NFA's
computer system.

- NFA states that the chanceof a-
computer virus entering the system
through a participating firm's terminal
are “‘practically non-existent.” In the
unlikely event of unauthorized access,
the access gained would be limited and
NFA has the ability to reconstruct data
prior to the point of contamination.
NFA uses the Journaling Facility of the
Computer Associates’ Integrated
Database Management System DATA
BASE product to record all changes to
the data in the system. This journal
shows the data in existence before the
change, the data as changed, and the
cause of the change. By use of the
journal, NFA personns! can determine
when any damage occurred.33

Although NFA acknowledges that no
security system is completely failsafe, it
represents that the chances of
unauthorized access to the MRRS
system are extremely small and will be
virtually unchanged by the limited.
access to be gained through off-site
terminals in the offices of participating
firms.3® Moreover, NFA states that it is
virtually impossible to cause damage to
the MRRS system or the data stored on
MRRS.

111. Proposed Procedural Changes to the
Pilot Program

NFA has proposed certain changes to
the direct entry program to facilitate
making the program generally available
to all sponsoring registrants and to

38 For a more deiailsd description of the security
procedures currently in place at NFA, see 55 FR
35825, 35932-35933 (September 4, 1990).

3¢ NFA represents that there have been no
instances of unauthorized access or attempts at
such access ar of any breach of security during the
pilot program. Submission at 12.

increase the benefits of the program to
participating firms. These changes are
discussed below. "

-A. Preconditions to Participation

Under the pilot program procedures,
NFA is required to notify the
Commission before it provides inquiry
access to a firm and to obtain ,
Commission approval before it provides
direct entry access to a firm. Proposed
Rule 801 would eliminate these
notification and approval requirements.
NFA will provide the Commission with
quarterly updates to identify those firms
with inquiry and direct ent‘g’ﬁaceessﬁ’

A er procedural modification
proposed by NFA is a reduction in the
time period thet a firm must participate
in Phase Il prior to becoming eligible for
participation in Phase III from ninety
days to two weeks. NFA states that it
takes a%proximately two weeks for a
firm to demonstrate its: proficiency at
the data entry function. NFA would
have the discretion to require a longer
period of training for firms processing
only a small number of applications
during the two-week period.3®. . -

Finally, Rule 801 will supplant the
Direct Entry Agreement for firms filing
information electronically by codifying
in the rule the conditions of direct entry
participation.3® Consequently, following

37 Submission at 14. :

38NFA will make a determination in each case as
to when a firm has demonstrated that it bas become
g:loficiem at the data entry aspects of the program

t in no event will a firm be moved from Phase
II'to Phase I prior to the completion of the two-
woek training period.

3° Among other things, the Direct Entry.
Agreement requires that firms: (1) enter into NFA’s
MRRS database al! information required to be filed
on Forms 8-R, 3-R and 8-T for all APs of the
participating firm and of the participating firm’s
guaranteed IBs for whom the participating firm has
assumed registration responsibilities; (2) mail by
first class mail or hand deliver to NFA, on the day
that the firm enters a command in MRRS to process
an application, the corresponding registration form
with all required attachments; (3) adopt and enforce
procedures to ensure the integrity and -
confidentiality of all individual filings; and (4)
make its data sntry personnel available for
testimony in court, before the Commission, NFA or
any contract market, in regard to the authenticity,
integrity or accuracy of any paper or electronic
filing covered by the agreement. The Direct Entry
Agreement also requires that firms make certain
certifications as part of its electronic filingas -
provided in Commission Rule 3.12(cX1) (i}-{iv).
The agreement further provides that the entry of an
instruction by the participating firm to NFA to
process an slectronic filing constitutes a
certification that the electronic filing accurately
reflects the information on the paper filing and that
the firm acknowledges that the willful submission
of a false special certification constitutes canse for
denial, suspension or revocation of the.firm's
registration under Sections 8a(2) and 8a(3) of the
Act. In addition, the agreement provides that
temporary licensos granted on the basis of an
electronic filing shall terminate immediately upon
notice to the firm that the paper filing was not

Continued
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the approval of Registration Rule 801,
firms will not be required to sign the
Direct Entry Agreement.

B. Line-by-Line Review

Under current procedures, NFA
reviews for accuracy on a line-by-line
basis all forms filed electronically by
firms participating in Phases I and HI
of the program by comparing the
electronic filing to the hard copy. As
noted above, NFA proposes to revise
this procedure such that upon
completion of a firm's training period
(Phase 1), during which time NFA will
continue to review all Forms 8-R on a
line-by-line basis, NFA will perform a
line-by-line comparison of only the
information critical to the granting of a
temporary license, the applicant’s
disciplinary history, which will be
required to be submitted separately on
the paper form provided by NFA. Other
information would be spot-checked for
accuracy. As noted above, during the
aineteen months the pilot program has
been in operation, NFA staff has made
a line-by-line comparison of 2,172
registration forms, which revealed a
total of 83 errors, only one of which was
material 40 '

As all information critical to
temporary license eligibility will
continus to be reviewed on a line-by-
line basis, this procedural modification
should not reduce the efficacy of the
fitness screening process as it now
exists. Reliability of registration data
also should not ge materially reduced.
The data generated under the pilot
program to date demonstrate the
proficiency of the participating firms
performing the data entry function and
continuation of the line-by-line review
of the information critical to the
granting of a temporary license should .
be sufficient to assure data reliability.

C. Electronic Filing of All Forms

Under the current pilot program,
participating firms are required to -
electronically enter every Form 8-R,
Form 3-R, Form 8-T and Form U-5.
NFA believed this requirement to be
necessary in the early stages of the
program in order to provide NFA staff
with sufficient data for meaningful
evaluation of the program. NFA states
that it is no longer necessary to require
that each participating firm file all of.
these forms electronically and proposes
that participating firms have the option
of filing either by mail or electronically.

received by NFA within five business days after the
electronic filing or that the paper filing contains
information different from the information in the
electronic filing that indicates that the applicant
does not qualify for a temporary license.

40 See note 16 supra. :

D. Elimination of Paper Filing
Requirement

-NFA notes that the single most
important aspect of the direct entry
program to its members is the reduction
of the amount of paper filings with
NFA. NFA reports that its members
have emphasized that having to file
hard copy forms with NFA after
completing the electronic filing
significantly reduces the benefits of the
program. NFA recognizes that the
elimination of all paper filings is not
possible duse to the potentially
important role in judicial or
administrative proceedings of the
certifications contained in certain filing
signed by individuals. As discussed
abova, Rule 801 would still require the
submission of a hardcopy form
containing the information that directly
bears upon the individual’s eligibility to
become registered, i.e., the disciplinary
history information, certified by the
applicant. By signing this paper form,
the individual applicant certifies the
truthfulness and completeness of the
information on the form. Rule 801 will
allow firms to file electronically the
bulk of the information required by

- Form 8-R, which relates to the

applicant’s residential, employment and
sducational history, for AP applicants
sponsored by the firm, without’
submitting a corresponding paper
filing.4? Rule 801 elso states that the
registrant is deamed to make the
certifications specified therein when it
files the Form 8-R electronically. See
note 24 supra. :

Certain registration forms do not
require individual certifications. Forms
8-T (notice of termination), U-5
(uniform termination notice for
securities industry registration) and 3—-R
(except a Form 3-R amendment
amending a Form 8-R) are certified by
the firm and not the individual. The
paper filing requirement with respect to
these forms will be eliminated. The
required certification for these forms is
made when the firm directs the
computer to process these forms dus to
the status accorded the electronic
certification as a binding signature
under proposed Rule 801. Although a
Form 3-R updating a Form 8-R is
certified by the individual registrant, the
information certified on the Form 3-R is
less likely to be critical to an’
individual’s registration eligibility than
the information on the original Form 8-

4150 letter dated August 27, 1992 from Daniel
]. Roth, General Counsel, NFA, to Jean Webb,
Secretary, CFTC and letter dated October 8, 1982

. from Carol Wooding, Attorney, NFA to Mary .

Cademartori, Staff Attorney, Division of Trading

- and Markets.

R The only circumstances in which

information material to registration
fitness would be involved is where an
individual changed a “no” answer to a
disciplinary history question to a *‘yes"’
answer by means of the Form 3-R. NFA
notes that in this example, there is little
likelihood that the change is not truthful
and accurate due to the detrimental
effect such change would have on the
individual’s registration status.4?
Proposed Registration Rule 801,
therefore, provides for Forms 3-R and
8-T filings to be made exclusively by
means of electronic filings. The
Commission notes, however, that if a
disciplinary history question answer is
being changed from “‘no” to “yes"” this
may require the filing of supplementary
documents in hardcopy form. 43

NFA represents that elimination of
the paper filing requirement for these
forms will not impair NFA'’s ability to
perform its delegated duties as the
official custodian of the Commission’s
registration records or to provide
accurate certifications concerning the
authenticity and completeness of the
records maintained. With respect to the
forms for which electronic filing is
substituted for paper filing, the
computer records maintained in MRRS
will constitute the régistration record
maintained on behalf of the Commission
since there will be no hard copy form.4*
Furthermore, NFA will continue to
certify the authenticity of the record and
the accuracy of any computer printout.

The modifications of the direct entry
program to reduce the number of paper
filings have the potential to significantly
reduce the number of paper filings
received by NFA.43 In the last year NFA
received almost 14,000 Forms 3-R and
more than 9,000 Forms 8-T. NFA notes
that the elimination of the paper filing
requirement for these forms is
consistent with the Paperwork

42 A5 noted above, in the event that a firm
erroneously entered data negatively affecting an
AP’s registration eligibility, NFA would undertake
further review before taking any adverse registration

. action.

43The instructions to the Disciplinary History
section of Form 8-R that if a person answers ‘“'yes”
to any of the questions in that section, he must
supply a certified copy of any applicable
documents, such as any complaint, plea, order,
agreement of settlement, verdict or other findings
made, and sanctions or sentences imposed. If such
documents are not obtainable must be furnished.

44 See note 20 supra.

48 NFA members who choose to prepare hard
copy forms prior to completing the electronic filing
will be required under NFA Compliance Rule 2~10
to maintain these forms as a business record. See
also Commission Rules 3.12(e) and 1.31 (1992).”
NFA will not, however, require member firms to

_prepare and retain hard copies of these forms. See

letter from Carol A. Wooding, Staff Attorney, NFA,
to Mary Cademartori, Attorney, Division of Trading’
and Markets, CFTC, dated October 8, 1992.



- Federal Register / Vol. 57, No. 246 / Tuesday, December 22, 1992 / Notices

. 60807

Reduction Act. Further, NFA notes that
the NASD is developing a program
which will permit its member firms to
file registration forms by computer
without any follow-up paper filings.®

E. Statistical Information

Under the pilot program, NFA is
required to provide the Commission on
a monthly basis with certein statistics to
provide a factual basis for evaluation of
the pilot program. Statistics classified
by type-of filing, phase of the program
in which the filing was made, and firm,
are provided with respect to the time
required to grant temporary licenses to
the APs of participating firms and to
APs of non-participating firms, the
average time between the electronic
filing and NFA'’s receipt of the complete
filing, and the number and type of
material-and non-material discrepancies
between the electronic filing and paper

ﬁhn}g .

NFA proposes to provide the
Commission with similar statistics on a
quarterly rather than on a monthly
basis.*” The Commission believes that
quarterly statistics will provide it with
sufficient opportunity to monitor and
review the direct entry program and,
after further experience is gained with
the direct entry program, may consider
further reduction of the frequency of
statistical data filings.

IV. Benefits of Direct Entry

NFA submits that the direct entry .
pilot program has proved that the
electronic filing of registration forms has
benefitted both the futures industry and
the public without any negative impact
on the registration process. Benefits
cited include a significant decrease in
the time within which temporary
licenses for AP applicants are granted
and reduction in the number of NFA
staff required to process registration
filings, permitting reallocation of staff to
customer protection efforts and

48 Currently, the NASD permits the electronic
filing of all Form U—4s for the transfer of account
representatives. The member firm must submit the
hard copy of the Form U4 and the fingerprint card
within twenty-one days of the electronic filing. The
NASD is developing a proposal to permit member
firms to file transfer applications electronically
without having to follow-up with the hard copy U-
4. NASD also is in the process of implementing a
procedure for electronic filing of updates of Form
U—4 without submitting paper follow-ups.

Currently, this is permitted for page one of Form U~ _

4. NASD is in the process of implementing this
procedure for pages two through four of Form U~
4. NASD permits its member firms to file employee
terminations electronically without follow-up paper
filings.

47See 55 FR 35925, 35928 (September 4, 1990).
In a telephone conversation with Division staff on
October 14, 1892, Daniel Roth, NFA's General
Counsel, represented to the Division that NFA will
provide these statistics on a quarterly basis.

~ pm.

potentially leading to cost savings that
could be reflected in reduced
registration fees. The modifications of
the program set forth herein should -
increase the efficiency of the registration
process and reduce costs.+8

Conclusion and Order

Based upon the foregoing, the
Commission believes that the direct
entry program can be implemented in a
manner consistent with NFA's
registration responsibilities under prior
Commission orders and with the
required degree of accuracy, reliability
and security for NSFA reglstratmn
processing and fitness screening.

Accordingly, pursuant to sections
8a(1), 8&(10). 17()) and 17(o) of the
Commodity Exchange Act, 7 U.S.C.
12a(1), 12a(10), 21(j) and 21(o) (1988),
the Commission hereby authorizes NFA
to put into effect NFA Registration Rule
801, which implements the direct entry
program as described herein, subject to
the conditions set forth below:

a. The direct entry pilot program is
described in NFA's Submission dated July 9,
1992, as supplemented by submissions dated
August 27, 1992, October 8, 1992, November
13, 1992, November 25, 1992 and December -
8, 1992. The representations set forth in the
foregoing submissions, as well as those
contained in the Commission September 4,
1990 Order authorizing NFA to implement
Phases Il and HI of the direct entry pilot
program, as modified by the foregoing
submissions, constitute the responsibilities of
NFA unless otherwise stated or modified by
this order.

b. In addition to providing the statistics
described herein on a quarterly basis, NFA
will provide the Commission with such data
as may be requested from time to time
concerning the direct entry program.

Issued in Washington, DC on December 16,
1992, by the Commission.

Jean A, Webb,

Secretary of the Commission.

[FR Doc. 92-30922 Filed 12-21-92; 8:45 am]
BILLING CODE #381-01-M

DEPARTMENT OF DEFENSE
Department of the Air Forco

USAF Sclentific Advisory Board;
Meeting

The Architecture & Assessment Panel
of the USAF Scientific Advisory Board's
Committee on Options for Theater Air
Defense will meet on 11 January 1993,
at Langley AFB, VA from 8 a.m. to 5

48 The Commission has previously allowed the
substitution of electronic filings for paper filings in
the context of large trader reporting. See CFR
17.00(a)(1) and 17 CFR 17.02(a) (1992).

The purpose of this meeting will be to
receive briefings and gather information
on issues related to theater air defense.

The meeting will be closed to the
public in accordance with section
552b(c) of title 5, United States Code,
specifically subparagmphs (1) and (4)
thereof.

For further information, contact the
Scientific Advisory Board Secretariat at
(703) 697—4811.

Patsy ]. Conner,

Air Force Federal Register Liaison Officer.
(FR Doc. 92-31019 Filed 12-21-92; 8:45 am)
BILLING CODE 3010-01-M

USAF Sclentific Advisory Board;
Meeting

The Boost Phase Panel of the USAF
Scientific Advisory Board’s Committee
on Options for Theater Air Defense will
meet on 22 January 1993, at the RAND
Corporation, 1700 Main Street, Santa
Monica, CA from 8 a.m. to 5 p.m.

The purpose of this meeting will be to
receive briefings and gather information
on issues related to theater air defense.

The meeting will be closed to the
public in accordance with section
552b(c} of title 5, United States Code,
specifically subparagraphs (1) and 4 -
thereof.

For further information, contact the
Scientific Advisory Board Secretariat at
(703) 697—4811.

Patsy J. Conner,

Air Force Federal Register Liaison Officer.
[FR Doc. 92-31015 Filed 12-21-92; 8:45 am]}
BILLING CODE 3910-01-M

USAF Scientific Advisory Board;
Meeting

The C3 Panel of the USAF Scientific
Advisory Board’s Committee on Options
for Theater Air Defense will meet on 27
January 1993, at The ANSER
Corporation, 1215 Jefferson Davis
Highway, Arlington, VA from 8 a.m. to

5 q_;]n
o purpose of this meeting will be to

receive briefings and gather information
on issues related to theater air defense -
through the year 2020,

The meeting will be closed to the

public in accordance with section

552b(c) of title 5, United States Code,
specifically subparagraphs (1) and (4)
thereof.

For further information, contact the -

* Scientific Advisory Board Secretariat at

(703) 697-4811,

Patsy J. Conner,

Air Force Federal Register Liaison Officer.
{FR Doc. 92-31021 Filed 12-21-92; 8:45 am]
BILLING CODE 3810-01-M
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USAF Sclentific Advisory Board; . The meeting will be closed to the USAF Scientific Advisory Board;
Meeting public in acct;lordanca with section Mesting
5 i , Uni t s — .
The Cruise Missile Panel of the USAF 552ble) of title 5, United States Code The USAF Scientific Advisory

Scientific Advisory Board’s Committee
on Options for Theater Air Defense will
meet on 19 January 1993, at The ANSER
Corporation, 1215 Jefferson Davis
Highway, Arlington, VA from 8 a.m, to
5p.m.

The purpose of this mesting will be to
receive briefings and gather information
on issues related to theater air defense.

The meeting will be closed to the
public in accordance with section
552b(c) of title 5, United States Code,
specifically subparagraphs (1) and (4)
thereof.

For further information, contact the
Scientific Advisory Board Secretariat at
(703) 697-4811.

Patsy J. Conner,

Air Force Federal Register Liaison Officer.
[FR Doc. 92-31018 Filed 12-21-82; 8:45 am)
BILLING CODE 3010-01-M

USAF Sclammg: Advhory Board;
Meeting

The USAF Scientific Advisory
Board’s Information Architecture That
Enhance Operationsl Capability In
Peacetime and Wartime Committee will
meet on 13-15 January 1993 from 8 a.m.
to 5 p.m. at ANSER Corporation,
Arlington, VA.

The purpose of this meeting is to
receive briefings, bold discussions and
begin report writing on projects related
to Information itectures. This
mesting will involve discussions of
classified defense matters listed in
section 552b{c) of title. 5, United States
Code, specifically subparagraph (1)
thereof, and accordingly will be closed
to the public.

For further information, contact ths
Scientific Advisory Board Secretariat at
(703) 697-4648.

Patsy J. Conner,

Air Force Federal Register Ligison Offzcer
[FR Doc. 92-30955 Filed 12-21-92; 8:45 am])
BILLING CODE 3910-01-M '

USAF Scientlific Advisory Board;
Meeting

The Mid Course Pane! of the USAF
Scientific Advisory Boerd’s Committee
on Options for Theater Air Defense will
mest on 14 January 1993, at The ANSER
Corporsation, 1215 Jefferson Davis
Highway, Arlington, VA from 8 a.m. to
5 p.m.

The purpose of this meeting will be to
raceive briefings and gather information
on issues related to theater air defensa.

specifically subparagraphs (1) and (4)
thereof.

For further information, contact the
Scientific Advisory Board Secretariat at
{703) 697—4811.

Patsy J. Conrer,

Air Force Federal Register Liaison Officer.
[FR Doc. 92-31017 Filed 12-21-92; 8:45 am]
BILLING CODE 3910-01-M

USAF Sclentific Advisory Board;
Meeting

The USAF Scientific Advisory
Board’s Committee on Options for
Theater Air Defense will meet on 12-13
January 1993, at The ANSER
Corporation, 1215 Jefferson Davis
Highway, Arlington, VA from 8 a.m. to
Spm. -

The purpose of this meeting will bs to

- receive briefings and gather information

on issues related to theater air defonse.

The mesting will be closed to the
public in accordance with section
552b(c]) of title 5, United States Code,
specifically subparagraphs (1) and (4)
thereof.

For further information contact the
Scientific Advisory Board Secretanat at
(703) 697-4811.

Patsy J. Conner,

Air Force Federal Register Liaison Officer.
{FR Doc. 92-31018 Filed 12-21-92; 8:45 am)
BILLING CODE 3810-0%-M

USAF Scientific Advisory Board;
Meeting -

-The Pre-Launch Fans] of the USAF
Scientific Advisory Board's Committee
on Options for Theater Air Defense will
meet on 5 January 1993, at Lincoln
Laboratories, Bedford, MA from 8 a.m.
to 5 p.m. _

The purpose of this meeting will be to
gather information on issues related to
theater air defense capabilities, and
requirements for theater air defense
through the year 2020.

The meeting will be closed to the
public in accordance with section
552b(c) of title 5, United States Codes,
specifically subparagraphs (1) and (4)
thereof.

For further information, contact the
Scientific Advisory Board Secretariat at
(703) 697—43811.

Patsy J. Conner,
Air Force Federal Register Liaison Offwer

|FR Doc. 92-231022 Filed 12-21--92; 8:45 am] A

BILLING CODE 2010-01-M

Board's Space Mission Panel will meet

-on 27-28 January 1993, at

AFSPACECOM, Colorado Springs, CO
from 8 e.m. to 5

The purpose o gthls meeting will be to
receive space related briefings and to
prepars advice for AFSPACECOM
Comumander.

The meeting will be closed to the
public in accordance with section
552b(c) of title 5, United States Code,
specifically subparagraphs (1) and (4)
thereof.

For further information, contact the
Scientific Advisory Board Secretariat at
(703) 6974811.

Patgy J. Conner,

Air Force Federal Register Liaison Officer.
[FR Doc. 92~-31020 Filed 12-21-92; 8:45 am]}
BILLING CODE 3910-01-M

DEPARTMENT OF ENERGY

Pittsburgh Energy Technology Center;
Notice of Non-Compstitive Financial
Assistance Award

AGENCY: Bartlesville Project Office and
Pittsburgh Energy Technology Center,
U.S. Department of Energy.

ACTION: Notice of Non-Competitive
Financial Assistance (Grant) Award

* with the American Geological Institute.

SUMMARY: The U.S. Department of
Energy (DOE), Bartlesville Project Office
{BPO) announces that pursuant to 10
CFR 600.7(b)(2)(i) criterion (H), it
intends to make a non-competitive
Financial Assistance {(Grant) award
through the Pittsburgh Energy
Technology Center to the American
Geological Institute for a four month
feasibility study, which will include a
feasibility and assessment study for the
astablishment of a national geoscience
data repository.
ADDRESSES: U.S. Department of Energy,
Pittsburgh Energy Technology Center,
Acquisition and Assistance Division,
P.O. Box 10940, MS 921-118,
Pittshurgh, PA 15236-0940.
FOR FURTHER INFORMATION CONTACT:
John R. Columbia, Contract Specialist,
(412) 892-6219.
SUPPLEMENTARY INFORMATION:
Grant No.: DE-FG22-93BC14968
Title of Research Effort: *‘National
Geoscience Data Repository”’

Awardee: American Geological Institute

Term of Assistance Effort: Four (4)
months

Cost of Assistance Effort: The total
estimated value is $136,360.
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Objective: Based upon the authority of
10 CFR 600.7(b)(2)(i) criterion (H), the
objective of this Grant is to permit the
American Geological Institute to
conduct the assessment and feasibility
study thet would document the

quantity and quality of geological and

geophysical data available for transfer
to a national Geoscience Data
Repository. The results of this effort
will contribute to the achievement of
the overall goals of the DEO Program
in establishing a repository of data
which will aid in identifying specific
technology transfer methods in order
to provide a critical new source of
information for independent oil and
gas producers and in meeting the
National Energy Strategy goal of
arresting the U.S. vulnerability to oil
supply disruptions by increasing the
domestic crude oil resource base.
Dated: December 9, 1992,

Dale A. Siciliano,

Contracting Officer.

[FR Doc. 92-30988 Filed 12-21-92; 8:45 am]

BILUNG CODE 8450-01-M

Pittsburgh Energy Technology Cénter;
Non-Competitive Financlal Assistance
Award

AGENCY: Bartlesville Project Office and
Pittsburgh Energy Technology Center,
U.S. Department of Energy.

ACTION: Notice of non-competitive
financial assistance (grant) award with
ParaMagnetic'Logging, Inc.

SUMMARY: The U.S. Department of
Energy (DOE), Bartlesville Project Office
(BPO) announces that pursuant to 10
CFR 600.7(b){2)(i) (A) and (D), it intends
to make a Non-Competitive Financial
Assistance (Grant) Award through the
Pittsburgh Energy Technology Center to
ParaMagnetic Logging, Inc. for the
continuation of their effort entitled
“Fabrication and Downhole Testing of
Moving Through Casing Resistivity -
Apparatus”.
ADDRESSES: Department of Energy,
Pittsburgh Energy Technology Center,
Acquisition and Assistance Division,
P.O. Box 10940, MS 921-118,
Pittsburgh, PA 15236-0940.
FOR FURTHER INFORMATION CONTACT: Eric
T. Bell, Contract Specialist, {412) 892~
5802.
SUPPLEMENTARY INFORMATION:
Grant No.: DE-FG22-93BC14966
Title of Research Effort: ‘Fabrication
and Downhole Testing of Moving
Through Casing Resistivity
Apparatus”’
Awardee: ParaMagnetic Logging, Inc.

Term of Assistance Effort: Twelve (12)
months

Cost of Assistance Effort: The total
estimated value is $822,435. The DOE
share is anticipated at $108,000. The
remaining portion of $713,435 will be
‘funded by the Gas Research Institute.

Objective: Based upon the authority of
10 CFR 600.7(b){2)(i) (A) and (D), the
objective of this Grant is for
ParaMagnetic Logging, Inc. to
continue research fabrication and
downhole testing of en apparatus that
continuously measures resistivity
while moving through well casing.
The studies offer technology that will
allow operators to go back into oil

- wells and inexpensively evaluate the

well bore for additional missed oil
and gas potential left behind in the
pipe. Fabrication and downhole
testing of the Moving Thorough
Casing Resistivity Apparatus is the
main objective of this grant. The
results of much of this research will
be useful for locating and recovering
bypassed oil and gas and further
recovery evaluations.
The intended research will:
(1) Finish the fabrication of the

. Second Type Moving Through Casing
' Resistivity Apparatus (“MTCRA"),

(2) Test the operation principle of the
Slider Method of Measurement,

(3) Analyze and verify that the data
obtained using the Second Type
MTCRA reproduced open-hole laterlogs,

(4) Test and debug the up-hole
electronics and the Second Type -
MTCRA,

(5) Log & cased well and reproduce
open-hole laterlogs, and

(6) Verify data against open-hole logs
end transfer the learned technology.

Dated: December 9, 1992,
Richard D. Rogus,
Contracting Officer.
[FR Doc. 82-30989 Filed 12-21-92; 8:45 am}
BILLING CODE 6450-01-M '

Morgantown Energy Technology
Center

Financial Assistance Award;
Cooperative Agreement

AGENCY: Morgantown Energy
Technology Center, DOE.

ACTION: Notice of noncompetitive
financial assistance application for a
cooperative agreement.

SUMMARY: Based upon a determination
pursuant to 10 CFR 600.7(b)(2), the DOE
Morgantown Energy Technology Center
gives notice of its plans to award a five
year Cooperative Agreement to the

University of Wyoming’s Western

Research Institute, Laramie Wyoming,
in the approximate amount of
$10,000,000.

FOR FURTHER INFORMATION CONTACT:
Thomas L. Martin, U.S. Department of
Energy, Morgantown Energy Technology
Center,.P.O. Box 880, Morgantown, WV
26507-0880. Telephone: (304) 291
4087. Cooperative Agreement No.: DE-
FC21-93MC30126.

SUPPLEMENTARY INFORMATION: The DOE
will fund the allowable costs of the
Caoperative Agreement. The pending
award is based on an application for
renewal of a portion of work begun
under a Cooperative Agreement
presently being funded by DOE. The
work to be continued under this
renewal will address: Oil and gas
research to advance technologies of
petroleum and gas production processes
and to develop methods for cleanup of
wastes. Advanced systems applications
to develop and evaluate improved
process systems for utilization of fossil
fuels. Environmental technologies
needed for remediation and waste
management related to fossil energy
utilization. Applied energy science to
understand and evaluate applied energy
technologies. The work is necessary to
ensure continuity of the work currently
being performed.

Issued: December 14, 1992.
Randolph L. Kesling,
Acting Director, Acquisition and Assistance
Division, Morgantown Energy Technology
Center.
[FR Doc. 92-30991 Filed 12-21-92; 8:45 am]
BULLING CODE 6450-01-M

Morgantown Energy Technology
Center; Financlal Assistance Award
(Cooperative Agreement)

AGENCY: Morgantown Energy
Technology Center, Department of
Energy (DOE).

ACTION: Notice of noncompetitive
financiel assistance application for a
cooperative agreement.

SUMMARY: Based upon a determination
pursuant to 10 CFR 600.7(b)(2), the DOE
Morgantown Energy Technology Center
gives notice of its plans to award a five
year Cooperative Agreement to the
University of Wyoming's Western
Research Institute, in Laramie
Wyoming, in the approximate amount of
$25,000,000.

FOR FURTHER INFORMATION CONTACT:
Thomas L. Martin, U.S. Department of
Energy, Morgantown Energy Technology
Center, P.O. Box 880, Morgantown, WV
26507-0880. Telephone: (304) 291-
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4087. Cooperative Agreement No.: DE-
FC21-93MC30127.
SUPPLEMENTARY INFORMATION: The DOE
will fund the allowsble costs of the
Cooperative Agresment. The pending
award is based on an application for
renewal of a portion of work begun
under a Cooperative Agreement
presently being funded by DOE. The
work to be continued under this
renewal will address the Jointly
Sponsored Research Program. Under
this program the participant will solicit
research opportunities in conjunction
with private industry which will
enhance the fossil energy mission. The
work is necessary to ensure continuity
of the work currently being perfcrmed.
Dated: December 14, 1992.
Randolph L. Kesling,
Acting Director, Acquisition and Ass:stance
Division, Morgantown Energy Technology
Center.
{FR Doc. 92-30990 Filed 12-21-92; 8:45 am)
BILLING CODE 8450-01-M

Advisory Committee To Develop On-
Site Innovative Technologies for
Environmental Restoration and Waste
Management; Notics of Open Mesting

Pursuant to the provisions of the
Federal Advisory Committee Act (Pub.
L. 92—463, 86 Stat. 770), notice is hereby
given of the following Advisory
Committee mesting:

Name: Faderal Advisory Committee to
Devslop On-Site Innovative
Technologies for Environmental
Restoration and Waste Management
(DOIT Committee).

Date and Time: January 5, 1993 1pm.
t04:30 p.m. .

Place: Hyatt Regency, 1750 Welton
Street, Denver, Colorado 80202.

Contact: Dr. Clyde Frank, Deputy
Assistant Secretary, Technology
Development, EM-50, 1000
Independence Avenuse, SW.,
-Washington, DC 20585, (202) 586-6382.

Purpose of the Committee: The DOIT
Committee will serve as the primary
vehicle for recommending a program
that can be adopted to implement a
Memorandum of Understanding (MOU)
regarding Environmental Restoration
and Waste Management in western
states. This memorandum of
understanding was signed in July 1991
by representatives from the U.S.
Departments of Defense, the Interior,
and Energy, the U.5. Environmental
Protection Agency and the Western
Governors’ Association (WGA) the latter
representing twenty western states and
territorial governors. The DOIT
Comaittes will help to improve Fedeml
environmental restoration and waste

mapagement efforts by identifying .
technology needs at Federal facilities in
western states; identifying/ assessing
emerging technologies within the
Federal and private sectors; identifying
regulatory, institutional, or other
government barriers to technology -
development; and identifying workforce
planning/education requirements.

Agenda

~ Tuesday, January 5, 1933

12 p.m.—Lunch

. 1 p.m—Dr. Clyde Frank, Designated

Federal Official for the DOIT
Committes Opens Mesting
1:15 p.;m,—Briefing from DOD
representative on status of DOD, DOE,
EPA proposal to the Strategic
Environmental Research and
Development (SERDP) Science
Advisory Board
1:45 p.m.—Discussion of need for and
authorization to establish interagency/
state staff coordinating group for
support purposes :
2:15 p.m.—Discussion of requirements
for a public stakeholder participation
plan as called for in the DOIT charter
2:45 p.m.—Discussion of need for and
authorization to establish public
stakeholder work groups
3:15 p.m.—Break
3:30 p.m.~—Public Comment Session
4:30 p.m.—Mesting Adjourns
Public Participation: The meeting is
open to the public. Written statements
may be filed with the Committes either
before or after the mesting. Members of
the public who wish to make oral
statements pertaining to agenda items
should contact Dr. Clyde Frank’s office
at the address or telephone number
listed above. Such statements will be
subject to a 10 minute rule. Reguests
must be received 5 days prior to the
meeting and reasonable provision will
be made to include the presentation on

_the agenda. The Committee Chairperson

is empowered to conduct the meeting in
a fashion that will facilitate the orderly
conduct of business.

Minutes: The minutes of the mehng
will be available for public review and
copying at the Freedom of Information
Public Reading Room, 1E-190, Forrestal
Building, 1000 Independence Avenus,
SW., Washington, DC 20585 between 8
a.m. and 4 p.m., Monday through
Friday, except Federal holidays.

Issued at Washington, DC on Deceraber 17,
1992.

Marcia L. Morris,
Deputy Advisory Commzttee Management

Officer.
{FR Doc. 8230986 Filed 12-21~92; 8:45 am}

BILLING CODE $450-01-M

Fegeral Energy Reguiatory
Commission -

Application Tendered for Filing With
the Commission

December 16, 1992.

Take notice that the following
hydroslectric application has been filed
with the Federal Energy Regulatory
Commission and is available for public
inspection.

a. Type of Application: Exemption

from Licensing.

b. Project No.: 11365-000.

c. Date filed: December 2, 1932.

d. Applicant: Swan Falls Corporztion.

e. Name of Project: Swan Falls
Hydroslectric Project.

f. Location: On the Saco River in
Oxford County, Maine.

g. Filed Pursuant to: Federal Power
Act 16 U.S.C. 791 (a)-825(r).

h. Applicant Contact: Lawrence J.
Keddy, 5 Gambo Road, P.O. Box 40,
South Windham, Maine 04082-0040,
(202) 892-4000.

i. FERC Contact: Mary C. Golato {202)
219-2804,

j. Comment Date: January 31, 1993.

k. Description of Project: The
proposed project consists of the
following features: (1) An existing dem
approximately 630 feet long and 10 feet
high; (2) an existing impoundment with
a surface area of 150 acres,’a length of
4.1 miles, and a storage capacity of 450
acre-feet; (3) an existing powerhouse
containing one operable and two
proposed turbine-generator units, thus
increasing the installed capacity of the
project from 350 to 820 kilowatts; (4) an
existing 34.5-kilovolt transmission line;
and (5) appurtenant facilities. The
applicant estimates thet the total
average annuel generation would be 4
million kilowatthours.

1. Pursuant to § 4.32(b)(7) of 18 CFR of
the Commission’s regulations, if any
resource agency, Indien Tribe, or person
believes that an additional scientific
study should be conducted in order to
form an adequate factual basis for a
complete analysis of the application on
its merit, the resource agency, Indian
Tribs, or person must file a request for
a study with the Commission not later
than 60 days from the filing date and
serve a copy of the request on the
applicant.

Lois D. Ceshell,

Secretary. _

[FR Doc. 82-30938 Filed 12-21-02; 8:45 am|
BILLING CODE $T7-01-M
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[Docket No. ER83-65-000]

Southern Caiifornia Edison Co.; Filing

December 16, 1992.

Take notice that on November 19,
1992, Southern California Edison
Company (SCE} tendered for filing an
amendment to its October 30, 1992
filing in this docket.

Any person dssiring to be heard or to
protest said filing should file a motion
to intervene or protest with the Federal
Energy Regulatory Commission, 825
North Capitol Street NE., Washington,
DC 20428, in accordance with Rules 211
and 214 of the Commission’s Rules of
Practice and Procedure (18 CFR 385.211
and 18 CFR 385.214). All such motions
or protests should be filed on er before
December 28, 1992. Protests will be
-considered by the Commission in
determining the appropriate action to be
taken, but will not serve to make
protestants parties to the proceeding.
Any person wishing to become a party
must file a motion to intervene. Copiss
of this filing are on file with the
Commission and are available for public
inspection.

Lois D. Cashell,

Secretary. :

{FR Doc. 92-30996 Filed 12-21-92; 8:45 am]
BILLING COOE 6717-01-M

Ctfice of Arms Contro! and
Nonproliferation Policy

Proposed Subsequent Arrangemsnt

Pursuant to section 131 of the Atomic
Energy Act of 1954, as amended (42
U.S.C. 2160), notice is hereby given of
a proposed ‘‘subsequent arrangement”
under the Additional Agreement for
Cooperation between the Government of
the United States of America and the
Furopesan Atomic Energy Community
(EURATOM]) concerning Peaceful Use of

_Atomic Energy, as amended, and the
Agreement for Cooperation between the
GGovernment of the United States of
America and the Government of Sweden
¢ oncerning Peaceful Uses of Nuclear
Energy.

The subsequsent arrangsments to be
carried out under the above-mentioned
agreements involves approval of the
following retransfer: RTD/EU(SW)-84,
for the transfer of 150 grams of uranium
depleted in the isotope uranium-235
from Sweden to France for chemical
analysis.

In accordance with section 131 of the
Atomic Energy Act of 1954, as amended,
it has been determined that this
subsequent arrangement will not be
inimical to the common deferse and
security,

This subsequent arrengement will
take effect no seoner than fifteen days
after the date of publication of this
notice.

Issued in Washington, DC on December 17,
1992,

Salvader N. Cejs,

Acting Director, Office of Nonpraliferation
Policy.

{FR Doc. 92-303887 Filed 12-21-82; 8:45 am}
BILLING CODE $450-01-4

ENVIRONMENTAL PROTECTION
AGENCY

[FRL-4547-8])

Agency Information Collection
Activities Under OMB Review

AGENCY: Environmental Protection
Agency.
ACTION: Notice.

SUMMARY: In compliance with the
Paperwork Reduction Act (44 U.S.C.
3501 et seq.), this notice announces that
the Information Collection Request (ICR)
abstracted below has been forwarded to
the Office of Management and Budget
(OMB) for review and comment. The
ICR describes the nature of the
information cellection and its expected
cost and burden; where appropriate, it
includes the actual data instrument,
DATE: Comments must be submitted on
or before January 11, 1993.

FOR FURTHER INFORMATION OR A COPY OF
THIS ICR CONTACT: Sandy Farmer at EPA,
(202) 260-2740.

SUPPLEMENTARY INFORMATION:

-Office of Air and Radistion

Title: (EPA ICR #1614.01). This ICR
requests approval for a new collection.

Abstract: Green Lights is a voluntary
EPA program that encouresges
organizations to adopt energy efficient
lighting es a profitable means of
preventing pollution and improving
lighting quality. Green Lights “‘Partners”
include corporations, state and local
governments, colleges and universities,
and other private and public
organizations. Green Lights “Allies"
include lighting manufactuters, lighting
service providers, and utilities. -

All participants in the Green Lights
program must complete, sign, and
submit to EPA a Memorandum of
Understanding (MOU] that outlines the
responsibilities of both the Green Lights
perticipant and EPA. The MOU commits
a Green Lights participant to survey all
of its U.S. facilities and consider a full
set of lighting options that maximize
energy savings while being profitable

and not compromising lighting quality.
The participant agrees to complete
lighting upgrades within five years of
signing the MOU in 90 per cent of the
square footage of its facilities that meset
these criteria. EPA needs to collect
initial information in the MOU to
formally establish participation in the
Green Lights program and to obtain
general information on Green Lights -
participants. EPA uses this information
to identify a Green Light
implementstion manager at the
participating organization and to obtain
initial data on the size and type of
buildings subject to the Green Lights
agresment.

Upon completion of a lighting
upgrade (ar annually if the project is not
completed within one year), all Green
Lights participants complete and submit
to EPA an implementation progress
report that documents energy efficiency
improvements and cost savings. The
information provided includes the
fixture, lamp, and ballast types, lighting
controls, maintenance methods and
implementation methods most
commonly utilized. EPA needs
information on implementation to
evaluate each participant’s progress in
meeting Green Lights commitments and
to determine if there is a need to
provide technical or other assistance to
that participant in completing their
upgrades. In addition, overall program
progress must be evaluated to determine
aggregate energy savings and pollution
prevention.

In addition to agreeing to survey
lighting and implement upgrades, Green
Lights Allies work with EPA to increase
awareness of the benefits of energy
efficient lighting and to develop a
technical support program. Specifically,
they agree to provide case studies of
successful energy efficient lighting
investments and provide EPA, upon
request, with information on the
lig(.})ting related products and/or services
that the organization offers. EPA uses
this information to develop a directory
and provide program participants with
this information. :

Burden Statement: The public
reporting burden for this collection of
information will vary, depending upon
whether the respondent is a Green
Lights Partner or a Green Light Ally and
the length of time the-respondent has
participated in the Green Lights
program.

Respondents: Green Light Partners
include corporations, state and local
governments, colleges and universities,
and other organizations, while Grsen
Lights Allies include lighting
manufacturers, lighting management
companies, and utilities.
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Estimated Number of Respondents:
There are currently 624 participants in
the Green Lights program. EPA oxpects
the program to expand by -
approximately 240 new participants per
year for the period covered by this ICR:

Estimated Total Annual Burden of
Respondents: The estimated total
annual burden of respondents will vary,
depending on whether the respondent is
a Green Lights Partner or Green Lights
Ally and the length of time the '
respondent has participated in the
Green Lights program.

Freguency of Collection: The
Memorandum of Understanding (MOU)
is completed and submitted once, upon
joining the Green Lights program. The
implementation progress report is
submitted upon project completion or
annually if the project is not completed
within one year. Case studies and other
information on products and services
from lighting manufacturers, lighting
service providers, and utilities are
obtained upon joining the Green Lights
program.

Send comments regarding the burdsn
estimate or any other aspect of this
information collection, including
suggestions for reducing the burden, to:

Sandy Farmer, U.S. Environmental

Protection Agency, Information Policy -

Branch (PM-223Y), 401 M Street,
SW., Washington, DC 20460,
and

Troy Hillier, Gffice of Management and -

Budget, Office of Infermation and
Regulatory Affairs, 725 17th Street,
NW.. Washington, DC 20530.
Dated: December 11, 1992.

Edward Callahan,

Acting Director, Office of Aunosphenc

Programs.

[FR Doc. 92-31013 Filed 1 2—21—92 8:45 am|

BILLING CODE 6580-50-M

[OPPT-59315A; FRL—4180-2]

Certain Chemicals; Approval o? a Test
Marketing Exemption ‘

'AGENCY: Environmental Protection
Agency (EPA).
ACTION: Notics.

SUMMARY: This notice announces EPA’s
approval of an application for test
markseting exemption (TME) under
section 5{h})(1) of the Toxic Substances
Control Act {TSCA) and 40 CFR 720.38.
EPA has designated this application as-
TME—83-3. The test marketing
conditions are described below,

EFFECTIVE DATE: (December 8, 1992).

FOR FURTHER INFORMATION CONTACT:
Edna G. Pleasants, New Chemicals

Branch, Chemical Control Division (TS-
794), Office of Pollution Prevention and
Toxics Environmental Protection
Agency, Rm. E-611, 401 M St. SW.,
Washington, DC 20460, (202) 260-7800.
SUPPLEMENTARY INFORMATION: Section
5(h)(1) of TSCA authorizes EPA to
exempt persons from premanufacture
notification (PMN) requirements and
permit them to manufacturs or import
new chemical substances for test
marketing purposes if the Agency finds
thet the manufacture, processing,
distribution in commerce, use, and
disposal of the substances for test
marketing purposes will not present an
unreasonabie risk of injury to health or
the environment. EPA may impose
restrictions on test marketing activitiss
and may modify or revoke a test
marketing exemption upon receipt of
new information which casts significant
doubt on its finding that the test
marketing activity will not present an
unreasoneble risk of injury.

EPA hereby epproves TME-93-3. EPA
has determined that test marketing of
the new chemical substance described

- below, under the conditions set out in

the TME application, and for the time
period and restrictions specified below,

- wiil not present an unreasonable risk of

injury to health or the environment.
Preduction volume, use, and the
number of customers must not excead
that specified in the application. All
other conditions and restrictions
described in the application and in this
notice must be met.

The following additional restrictions
apply to TME-93-3. A biil of lading
accompanying sach shipment must state
that the use of the substance is restricted
to that approved in the TME. In
addition, the applicant shall maintain
the following records until 5 years after
the date they are created, and shall
make them available for inspection or
copying in accordance with section 11
of TSCA:

1. Records of the quantity of the
TME substance produced and the date
of manufacture. .

2. Records of dates of the shipments
to each customer and the quantities
supplied in each shipment.

3. Copies of the bill of lading that
accompanies each shipment of the TME
substance.

TME-93-3
Date of Receipt: October 30, 1992.
Notice of Receipt: November 17, 1992
(57 FR 54233).
Applicant: Confidential.
Chemical: (G) Aliphatic Polyamide.
Use: (S) Hot Melt for Bonding
industrial Parts.

Production Volume: Confidential.
Number of Customers: Confidential.
Test Marketing Period: Five (5)
months, commencing on the first day of
nonexempt commercial manufacture.
Risk Assessment: EPA identified no
significant health or envircnmental
concerns for the test market substance.
Therefore, the test market activities will
not present any unreasonable risk of
injury to health or the environment.
The Agency reserves the right to
rescind approval or modify the
conditions and restrictions of an

" exemption should any new information

that comes to its attention cast
significant doubt cn its finding that the
test marketing activities will not present
any unreasonable risk of injury to health
or the environment.

Dated: December 8, 1952.
Charlss M. Auer,
Director, Chemical Control Division, Office
of Pollution Prevention and Toxics.
[FR Doc. 92-31008 Filed 12-21-92; 8:45 am}
BILLING CODE 05680-60-F

{FRL—4547-7]

Water Poliution Control; Sole Source
Aquifer Determinations; MO

ACTION: Notice of decision to deny sole
source aquifer petition.

Notice is herseby given that, pursuaat
to section 1424(e) of the Safe Drinking
Water Act, the U.S. Environmental
Protection Agency (EPA) Region 7
Administrator is denying the petition
submitted by the Naticnal Park Service
to designate the Big Spring Recharge
Area as a Sole Source Aquifer. The Big
Spring Recharge Area encompasses
portions of Shannon, Carter, Oregon,
Howell, and Ripley counties in south-
central Missouri.

Based on an extensive review of the
water resources in the area, and a
thorough review of alternative water
supplies, EPA has determined that
alternative sources of drinking water are
available te residents living in the
petiticned area. A Decision Support
Document is available upon request.

For more information, contact J.
Patrick Costello, geologist, Office of
Groundwater Protection, EPA Region 7,
726 Minnesota Avenue, Kansas City,
Kanses 66101, phone (913) 551-7407.

Dated: December 15, 1992.

Morris Kay, -

Regional Administrator, EPA, Region VIi.
[FR Doc. 92-31014 Filed 12-21-92; 8:45 am|
BULING CODE 6580-50-8
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FEDERAL COMMUNICATIONS
COMMISSION

Public Information Collection
Requirement Submitted to Office of
Management and Budgat for Review

December 15, 1992,

The Federal Commumc&nons
Commission has submitted the
following information collection
requirement to OMB for review and
clearance under the Paperwork
Reduction Act of 1980 {44 U.S.C. 3507).

Copies of this submission may be
purchased from the Commission’s copy
contractor, Downtown Copy Center,
1990 M Strest, NW., suite 640,
Washington, DC 200386, (202) 452-1422.
For further information on this
submission contact Judy Boley, Federal
Communications Commission, (202)
632-7513. Persons wishing to comment
on this information collection should
contact Jonas Neihardt, Office of =
Management and Budget, room 3235
NEOB, Washington, DC 20503, (202)
395-4814.

OMB Number: None.
" "Title: FM Broadcast Station Self-

Inspection Survey
Action: New Collection
Respondents: Non-profit institutions

and businesses or other for-profit
(including small businesses) -
Frequency of Response: Each sistion
will be surveyed every five years
Estimated Annual Burden: 1,220
responses; 8 hotrs average burden per
response; 9,760 hours total annual
burden

Veeds and Uses: Collection of this
information is needed to establish and
maintain the highest rate of
compliance possible in the FM

Broadcast Service and to educate

licensees about current FCC Rules,

specifically those with which strict
compliance is expected. Due to
limited resources available to the

Commission field offices, traditional

broadcast station inspections have

occurred less frequently. The self-
inspection method of collecting the
data reduces the need to make regular
field inspections to determine
compliance. The information will be
used by the FCC to gauge compliance

with its rules. Without such .

information, the FCC will be unable to

make accurate determinations of
overall compliance rates and unable
to 1dentify trends in compliancs.

Federal Communications Commission.

onna K. Searcy,

ecretary.

R Doc. 9230987 Filed 12-21-92; 8:45 am]}
LLING CODE 6712-01-M

FEDERAL RESERVE SYSTEM

Century Bancorp, inc,, et al.;
Formations of; Acqula!tlom by; and
Mergers of Bank Holding Companies

The companies listed in this notice
have applied for the Board’s approval
under section 3 of the Bank Holding
Company Act (12 U.S.C. 1842) and §
225,14 of the Board’s Regulation Y (12
CFR 225.14) to become a bank holding
company or to acquire a bank or bank
holding company. The factors that are

considered in acting on the a }) lications
are set forth in section 3(c) of the Act
(12 U.S.C. 1842(c)).

Each application is availeble for
immediate inspection at the Federal
Reserve Bank indicated. Once the
application has been accepted for
processing, it will also be available for
inspection at the offices of the Board of
Governors. Interested persons may
express their views in writing to the .
Reserve Bank or to the offices of the
Beard of Governors. Any comment on
an application that requests-a hearing
must include a statement of why a )
written presentation would not suffice .
in lieu of a hearing, identifying

. specifically any questions of fact that

are in dispute and summarizing the
evidence that would be presented at a
hearing. '

Unless otherwise noted, comments
regarding each of these applications
must be received not later than January
15, 1993,

A. Federal Reserve Bank of Atlanta
(Zane R. Kelley, Vice President} 104
Marietta Street, N.W., Atlanta, Georgia
30303:

1. Century Bancarp, Inc.,.
Milledgeville, Georgis; to become a bank
holding company by acquiring 100
percent of the voting shares of Century
Bank and Trust, Milledgeville, Georgia.

B. Federal Reserve Bank of Chicago
(David S. Epstein, Vice President) 230
South LaSalle-Strest, Chicago, Illinois
60690:

1. Shelby County Bancorp, Inc.,
Shelbyville, Illinois; to acquire 100
percent of the voting shares of Bank of
Findlay, Findlay, Illinois.

C. Federal Reserve Bank of St. Louis
(Randall C. Sumner, Vice President) 411
Locust Street, St. Louis, Missouri 63166:

1. Area Bancshares Corporation,
Owensboro, Kentucky; to aequire 100
percent of the voting shares of _
Commonwealth Bancorp, Glasgow,
Kentucky, and thereby indirectly
acquire Bowling Green Bank & Trust

~ Company, N.A., Bowling Green,

Kentucky, and New Farmers National’
Bank, Glasgow, Kentucky.

2. Mercantile Bancorpomtmn, Inc, St.
Louis, Missouri; to acquire 100 psrcent

of the voting shares of First National .
Bank of Flera, Flora, Illinois.

3. Union Planters Corporation,
Memphis, Tennessee; to acquire 100 -
percent of the voting shares of First
State Bancshares, Inc., Somerville,
Tennessee, and thersby indirectly
acquire First State Bank of Fayette
County, Somerville, Tennessee.

4. Union Planters - FSB Acquisition

.Company, Memphis, Tennessee; to

become a bank holding company by

- acquiring First State Bancshares, Inc.,
‘Somerville, Tennessee, and thereby

indirectly acquire First State Bank of
Fayette County, Somerville, Tennessee.

D. Federal Reserve Bank of Kansas
City (John E. Yorke, Senior Vice
President) 925 Grand Avenus, Kansas
City, Missouri 64198: :

1. Central Service Corporation, Emd
Oklahoma; to acquire 100 percent of the
voting shares of Ponca Bankshares, Inc.,

. Ponca City, Oklahoma, and thereby

indirectly acquire 84.07 percent of the
voting shares of Security Bank & Trust
Company, Ponca City, Oklahoma. In
connection with this application, CSC

~ Merger, Inc., a nonoperating subsidiary

of Central Service Corporation, will
become a bank holding company as the
survivor of a merger with Ponca
Bancshares, Inc., and will directly own

. 84.07 percent of the voting shares of

Security Bank & Trust Company.

E. Federal Reserve Bank of Dallas (W.
Arthur Tribble; Vice President) 400
South Akard Street, Dallas, Texas
75222:

1. First Bancshares of Delaware, Inc.,
Wilmington, Delaware; to bscome a
bank holding company by acquiring
83.8 percent of the voting shares of The
Hamilton National Bank, Hamilton,-
Texas, and Bank of Tyler, Tyler, Texas.

F. Federal Reserve Bank of San
Francisco (Kenneth R. Binning,
Director, Bank Holding Company) 101
Market Street, San Francisco, California
94105:

1. The Sumitomo Bank, Limited,
Osaka, Japan; to acquire shares in order
to maintain its current 13.73 percent
interest in the voting shares of CPB, Inc.,
Honolulu, Hawaii, end therseby
indirectly acquire Central Pacific Bank
Honolulu, Hawaii, .

Board of Govsrnors of the Federal Reserve. ..

System, December 16, 1992

Jennifer J. ]ohnson. ‘
Associate Secretary of the Board.

[FR Doc. 92-31034 Filed 12-21-92; 8:45 am]
BILLING CODE 8210-01-F
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First of America Bank Corporaticn, st
al.; Notice of Applications to Engage
de novo in Permissible Nonbanking .
Activities

' The companies listed in this notics’
have filed an application under §
225.23(a)(1) of the Board’s Regulation Y
(12 CFR 225.23(a)(1)) for the Board's
approval under section 4(c){(8) of the
Bank Holding Company Act (12 U.S.C.
1843(c)(8)) and § 225.21(a) of Regulation
Y (12 CFR 225.21(a)) to commence or to
engage de novo, either diractly or
through a subsidiary, in a nonbanking
activity that is listed in § 225.25 of
Regulation Y as closely related to
banking and permissible for bank
holding companies. Unless otherwise
noted, such activities will be conducted
throughout the United States.

Each application is available for
immediate inspection at the Federal
Reserve Bank indicated. Once the
application has been accepted for
processing, it will also be available for
inspection at the offices of the Board of
Governors. Interested persons may
express their views in writing on the . -
question whether consummation of the
proposal can “reasonably be expected to
produce benefits to the public, such as
greater convenience, increassd
competition, or gains in efficiency, that
outweigh possible adverse effects, such
as undue concentration of resourcss,
decreased or unfair competition,
conflicts of interests, or unsound
banking practices.” Any request for a
hearing on this question must be
accompanied by a statement of the
reasons a written presentation would
not suffice in lieu of a hearing,
identifying specifically any questions of
fact that are in dispute, summarizing the
evidence that would be presented at a
hearing, and indicating how the party
commenting would be aggrieved by
approval of the proposal.

nless otherwise noted, comments
regarding the applications must be
received at the Reserve Bank indicated
or the offices of the Board of Governors
not later than January 11, 1993.

A. Federal Reserve Bank of Chicago
(David S. Epstein, Vice President) 230
South LaSalle Street, Chicago, Illinois
60690: ;

1. First of America Bank Corporation,
Kalamazoo, Michigan; to engage de novo
through its subsidiary, First of Amenca
Mortgage Company, Kalamazoo,
Michigan, in performing appraisals of
real estate, pursuant to § 225.25(b){13)
of the Board’s Regulation Y.- -

B. Federal Reserve Bank of
Minneapolis {(James M. Lyon, Vice
President) 250 Marqustte Avenue,
Minneapolis, Minnesota 55480:

1. Newberry Bancorp, Inc., Sault Ste.
Marie, Michigan; to engage de novo
through its subsidiary, Northern
Michigan Bidco, Inc., Sault Ste. Marie,
Michigan, in community development
activities, pursuant to § 225.25(b)(6) of
the Board's Regulation Y.

C. Federal Reserve Bank of San
Francisco (Kennsth R. Binning,
Dirsctor, Bank Holding Company) 101
Markst Street, San Francisco, California
94105:

1. The Sanwa Bank, Limited, Tokyo,
Japan; to engage de novo through its
subsidiary, Sanwa-BKG Futures Inc.,
Chicago, Illinois, in the execution and

. clearance of, and provision of advisory

services with respect to, trades in the
NIKKEI Stock Average futures contracts
and options thereon on the Chicago
Mercantile exchange, pursuant to §§
225.25(b)(18) and (19) of the Board 3
Regulation Y.

Board of Governors of the Federa! Ressrve
System, Decsmber 16, 1992.
Jennifer J. Johnscn,
Associate Secretary of the Board.
(FR Doc. 92-31035 Filed 12-21-92: 8:45 am|
BILLING CODE 8210-01-F '

Paul Dcugias Freedle, et al.; Change in
Bank Control Noticas; Acquisitions of
Shares of Banks or Bank Holding -
Companies

The notificants listed below have
applied under the Change in Bank
Control Act (12 U.S.C. 1817(j)) and §
225.41 of the Board’s Regulation Y (12
CFR 225.41) to acquire a bank or bank
holding company. The factors that are .
considered in acting on the notices are
set forth in paragraph 7 of the Act (12
U.S.C. 1817(j)(7)).

The notices are available for

_immediate inspection at the Federal

Reserve Bank indicated. Once the
notices have been accepted for
processing, they will also be available
for inspection at the offices of the Board
of Governors. Interested persons may
express their views in writing to the
Reserve Bank indicated for that notice

" or to the offices of the Board of

Gevernors. Comments must be received
not later than January 11, 1993.

A. Federal Reserve Bank of Atlanta
(Zane R. Kelley, Vice President) 104
Marietta Street, N.W., Atlanta, Georgia
30303:

1. Paul Douglas Freedle, Tampa,
Florida; to acquire 60.74 percent of the
voting shares of Public Bank
Corporation, Saint Cloud, Florida, and
thereby indirectly acquire Public Bank,
Saint Cloud, Florida.

2. Edwin [oseph Leonards, Morganza,.

" Louisians; to acquire an additional

18.33 percent of the voting shares of
Great Guaranty Bancshares, Inc., New
Roads, Louisiana, for a total of 18.39
percent, and thereby indirectly acquire
Team Bank & Trust Company, New
Roads, Louisiana.

B. Federal Reserve Bank of Chicago
(David S. Epstein, Vice President) 230
South LaSalle Strest, Chicago, Illinois
60690:

1. Terty M. Carley, to acquire an
additional 91.1 percent of the voting
shares of Avoca Financial Services, Inc.,
Avoca, lowa, for a total of 100 percent,
and thereby indirectly acquire Paoples
National Bank, Avoca, Iowa.

2. James F, Schwertley, Missouri
Valley, Iowa; Donald F. Schwertly,
Council Bluffs, Jowa; and James R. King,
Mondamin, lIowa; to acquire 80.1
percent of the voting shares of Overton
Bank Shares, Inc., Mondamin, Jowa, and
thereby indirectly acquire Mondamin
Savings Bank, Mondamiin, Iowa.

3. Marvin R. Selden, Jr., Melvin H.
Nielsen, Dennis L. Gallagher, Robert F.
McLaughlin and Doris R. Olson, as
trustees for the Hugh N. Gallagher Trust;

" to acquire 55.86 percent of the voting

shares of Iowa State Bank Holding
Company, Des Moines, lowa, and
thereby indirectly acquire Jowa State
Bank, Des Moines, Iowa.

C. Federal Reserve Bank of Dailas
(W. Arthur Tribble, Vice President) 400
South Akard Street, Dallas, Texas
75222;

1. William Cotulla, Cotulla, Texas, to
acquire an additional 14.37 percent, for
a total of 17.02 percent; Carl
Huddleston, Cotulla, Texas, to acquire
an additional 7.18 percent, for a total of
7.94 percent; Andrew Lewis, III, San
Antonio, Texas, to acquire an additional
14.37 percent, for a total of 17.63
percent; Daniel Kinsel, Ill, Cotulla,
Texas, to acquire an additional 14.37
percent, for a total of 17.40 percent; and
John Northcut, Cotulla, Texas, to
acquire an additional 14.37 percent, for
a tota] of 16.83 percent, of the voting
shares of Stockmens Financial
Corporation, Cotulla, Texas, and thereby
indirectly acquire Stockmens National
Bank, Cotulla, Texas.

2. Fred Ronnie Myrick, Monroe,
Louisiana, and Joe Kenneth Newton,
Ruston, Louisiana; to acquire 7.73
percent of the voting shares of First

- Capital Bancorp, Inc., Delhi, Louisiana,
- for a total of 20.43 percent, and thereby

indirectly acquire Capnal Bank, Delhi
Lomsnana
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" Board of Governors of the Federal Reserve
System, December 16, 1992,

Jennifer J. Johnson,

Associate Secretary of the Board.

{FR Doc. 92-31036 Filed 12-21-92; 8:45 am]
BILLING CODE €210-01-F

Resource Bancshares Corporation, et
al.; Acquisitions of Companles
Engaged in Permiasible Nonbanking
Activities

The organizations listed in this notice
have applied under § 225.23(a}{(2) or (f)
of the Board's Regulation Y (12 CFR
225.23(a)(2) or () for the Board's
approval under section 4(c)(8) of the
Bank Holding Compsny Act (12 U.S.C.
1843(c)(8)) and § 225.21(a) of Regulation
Y (12 CFR 225.21(a)) to acquire or
control voting securities or assets of a
company engaged in a nonbanking
activity that is listed in § 225.25 of
Regulation Y as closely related to
banking and permissible for bank
holding companies. Unless otherwise
noted, such activities will be conducted
thrméihout the United States. -

Each application is available for
immediate inspection at the Federal
Reserve Bank-indicated. Once the
application has been accepted for
processing, it will also be available for
inspection at the offices of the Board of
Governors. Interested persons may
express their views in writing on the
question whether consummation of the
proposal can “reasonably be expected to

produce benefits to the public, such as -

greater convenience, increased
competition, or gains in efficiency, that
outweigh possible adverse effects, such
as undue concentration of resources,
decreased or unfair competition,
conflicts of interests, or unsound
banking practices.” Any request for a
hearing on this question must be
accompanied by a statement of the
reasons a written presentation would
not suffice in lieu of a hearing,
identifying specifically any questions of
fact that are in dispute, summarizing the
evidence that would be presented at a
hearing, and indicating how the party
commenting would be aggrieved by
approval of the proposal.

nless otherwise noted, comments
regarding each of these applications
must be received at the Reserve Bank
indicated for the application or the
offices of the Board of Governors not .
later than January 15, 1993.

A. Federal Reserve Bank of
Richmond (Lloyd W. Bostian, Jr., Senior
Vice President} 701 East Byrd Street,
Richmond, Virginia 23261:

1. Resource Bancshares Corporation,
Columbia, South Carolinas; to acquire

Resource Mortgage Group, Inc.,
Columbia, South Carolina, and thereby
engage in the purchase, sale and
servicing of residential first mortgage
loans, and the purchase and sale of -
servicing rights associated with such

loans; servicing of mortgage loans in its

portfolio and of loans held by third
parties as to which the company will
own servicing rights or will have a
contractual obligation to perform
servicing; and collection of past due
accounts, pursuant to §§ 225.25(b)(1)
and (23) of the Board’s Regulation Y.

B. Federal Reserve Bank of Atlanta
(Zane R. Kelley, Vice President) 104
Marietta Strest, N.W., Atlanta, Georgia
30303:

1. SunTrust Banks, Inc., Atlanta,
Georgia, and Sun Bariks, Inc., Orlando,
*Florida; to acquire Coast Bank, Federal
Savings Bank, Sarasota, Florida, and
thereby engage in operating a savings
association, pursuant to § 225.25(b)(9)
of the Board’s Regulation Y.

C. Federal Reserve Bank of Chicago
(David S. Epstein, Vice President) 230
South LaSalle Street, Chicago, lllincis
60690:

1. Valley Bancorporation, Applston,
Wisconsin; to acquire Valley Securities,
Inc., Appleton, Wisconsin, and thereby
engage in full service securities
brokerage activities, pursuant to §
225.25(b)(15) of the Board'’s Regulation
Y.

D. Federal Reserve Bank of
Minneapolis (James M. Lyon, Vice
President) 250 Marquette Avenue,
Minneapolis, Minnesota 55480:

1. Norwest Corporation, Minneapolis,
Minnesota; to acquire Norwest
Insurance Wyoming, Inc., Wheatland,
Wyoming, and thereby engage in general
insurance agency activities, pursuant to
§ 225.25(b)(8)(vii) of the Board’s
Regulation Y. Comments on this
application must be received by
January 5, 1993.

E. Federal Reserve Bank of Kansas

- City (John E. Yorke, Senior Vice

President) 925 Grand Avenue, Kansas
City, Missouri 64198: :

. 1. Brooke Holdings, Inc., Jewell,
.Kansas, parent of Brooke Corporation,
Jewell, Kansas; to indirectly acquire
Smith Insurance Agency, Inc., Beloit, ’

. Kansas, through Brooke Agency, Inc., a. .

nonbank subsidiary, and thereby engage.
in insurance.activities, pursuantto §
225.25(b)(8)(vi) of the Board’s
Regulation Y. Comments on this
application must be received by
January 5, 1993,

Board of Governors of the Federal Reserve
System, December 16, 1992,

Jeanifer J. Johsison, .

Associate Secretary of the Board.

[FR Doc. 92-31037 Filed 12-21-92; 8:45 am]
BILLING CODE 6210-01-F ‘

United Missourl Bancshares, Inc., et
al.; Formation of, Acquisition by, or
Merger of Bank Holding Companles;
and Acquisition of Nonbanking
Company

The company listed in this notice has
applied under § 225.14 of the Board’s
Regulation Y {12 CFR 225.14) for the
Board's approval under section 3 of the
Bank Holding Company Act (12 U.S.C.
1842) to become a bank holding
company or to acquire voting securities
of a bank or bank holding company. The
listed company has also applied under
§ 225.23(a)(2) of Regulation Y (12 CFR
225.23{a}(2)) for the Board’s approval
under section 4(c)(8) of the Bank
Holding Company Act (12 U.S.C.
1843(c)(8)) and § 225.21(a) of Regulation
Y (12 CFR 225.21(a)) to acquire or
control voting securities or assets of a
company engaged in a nonbanking
activity that is listed in § 225.25 of
Regulation Y as closely related to
banking and permissible for bank
holding companies, or to engage in such
an activity. Unless otherwise noted,
these activities will be conducted .
throughout the United States.

The application is available for
immediate inspection at the Federal
Reserve Bank indicated. Once the

- application has been accepted for -

processing, it will also be available for
inspection at the offices of the Board of
Governors. Interested persons may
express their views.in writing on the
question whether consummation of the
proposal can “reasonably be expected to
produce benefits to the public, such as
greater convenience, increased
competition, or gains in efficiency, that
outweigh possible adverse effects, such
as undue concentration of resources,
decreased or unfair competition,
conflicts of interests, or unsound
banking practices.” Any request for a
hearing on this question must be
accompanied by a statement of the
reasons a written presentation would
not suffice in lieu of a hearing,
identifying specifically any questions of
fact that are in dispute, summarizing the
evidence that would'be presented-ata ' -
hearing, and indicating how the party -
commenting would be aggrieved by
approval of the proposal. S
mments regarding the application
must be received at the Reserve Bank -

- indicated or the offices of the Board of



60816

Federal Register / Vol. 57, No. 246 / Tuesday, December 22, 1992 / Notices

Governors not later than January 15,
1993.

A. Federal Reserve Bank of Kansas
City (John E. Yorke, Senior Vice
President) 925 Grand Avenus, Kansas
City, Missouri 64198:

1. United Missouri Bancshares, Inc.,
Kansas City, Missouri, and United
Subsidiary, Inc., Kansas City, Missouri;
to acquire CNB Financial Corparation,
Kansas City, Kenses, and thereby
indirectly acquire Commercial National
Bank, Kansas City, Kansas; First Bank
and Trust, N.A., Concordia, Kansas; City
National Bank, Atchisan, Xansas; and
Security State Bank, Fort Scott, Kansas.

In connection with this application,
Applicants will also acquire Monsetary
Transfer Systems, Inc., St. Louis,
Missouri, and thereby engage in
providing ATM-relating data processing
services to banks pursuant to §
225.25(b){7) of the Board’s Regulation Y.

Board of Goveranors of the Federal Reserve
System, Dscember 16, 1992.

Jennifer J. Jehason,

Associate Secretary of the Board.

[FR Doc. 92-31038 Filed 12-21-92; 8:45 am]
BILLING CODE $21001-F

GENERAL SBRWCES
ADMINISTRATION

1G-92-2)

Delegation ©f Authority to the Attormey
General

Pursuant to the authority vested in me
by section 3726 of titls 31, United States
Code, I have determined that it is both
cost-effective and in the public interest
to delegate authority to the Attorney
General to conduct & prepayment audit
of demestic and foreign household
goods/personal effects transportation;
overseas trarspartation of privately
owned vshicles; and overseas
unaccompanied air baggage
transportatian, subject to the provisions
of the Faderal Property Management
Regulations, title 41, Code of Federal
Regulations, Subpart 10141, and
amendments thersto. This prepayment
audit will be conducted by a General
Services Administration’s {GSA's)
contractor, at the contractor’s site, for
the Relocation Management Office, FBI
Headquartars in Washington, DC.

The Attorney Generel may redelegate
this authority to any officer, officiel, or
employee of the Federal Bureau of ,

Investigation. 5

The Attorney General shall notify
GSA in writing of these additional
delegations and their basis. This
delegation is effective upon publication
in the Federal Register.

Dated: November 13, 1982.
Richard G. Austin,
Administrator of General Services.

.[FR Doc. 92-30848 Filed 12-21-92; 8:45 am]

BILLING CODE 8520-24-M

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Centers for Disease Control and
Prevention

injury Resaarch Grant Review
Commitiee: Meeting

In accordance with section 10{a)(2) of
the Federal Advisory Committee Act
(Pub. L. 92-463), the Centers for Disease
Control and Prevention (CDC)
announces the following committee
mesting.

Name: Injury Research Grant Review
Committes (IRGRC).

Times and Dates: 7 p.m.-9:30 p.m., January
10, 1993, 8 am.-6 p.m,, January 11, 1993, 8
8.m.-12 noon, January 12, 1993

Place: Swissotel Atlanta, 3391 Peachtree
Road, NE,, Atlanta, Georgia 30326.

Status: Open 7 p.m.-9 p.m., January 10,
1993, Closed 8 8.m., January 11, 1993,
through 12 neon, January 12, 1893

Purpose: This committee is charged with
advising the Secretary of Health and Human
Services, the Assistant Secretary for Health,
and the Director, CDC, regarding the
scientific merit and technical feasibility of
grant applications relating to the support of
injury control research and demonstration
projects and injury prevention research
centers.

Matters To Be Discussed: Agenda items for
the meseting will include announcemeants,
discussion of review procedures, future
meeting dates, and review of grant
applications. Beginning at 8 a.m., January 11,
through 12 noon, January 12, the committes
will conduct its review of grant applications.
This portion of the meeting will be closed to
the public in accordance with provisions set
forth in section 552b(c) (4) and (6), title 5

U.S.C., and the Determination of the Director,

CDC, pursuant to Public Law 92463,
Agenda items are subject to change as
priorities dictate.
Contact Person for More Information:
Richard W. Sattin, M.D., Executive Secretary,
IRGRC, Nations| Center for Injury Prevention

and Control, CDC, 4770 Buford Highway, NE,

Mailstop K58, Atlanta, Georgia 30341-3724,
telephone 404/488-4265.

Dated: December 15, 1992.
Elvin Hilyer,
Associate Director for Policy Coordination,
Centers for Disease Control and Prevention
(CDC).
[FR Doc. 92-30957 Filed 12-21-92; 8:45 am}
BILLING CODE 4180-18-M

Health Care Financing Administration

Privacy Act 6! 1974; Ropon of New
System

AGENCY: Department of Health and
Human Services (HHS), Health Care
Financing Administration {HCFA).
ACTION: Notice of new systam of records.

SUMMARY: In accordance with the
requirements of the Privacy Act of 1974,
as amended (codified at 5 U.S.C. 552a),
we ars proposing to establish a new
system of records, “The Medicaid
Necessity, Appropriateness, end
Outcomes of Care Study,” HHS/HCFA/
ORD No. 09-70-0058. We have
provided background information about
the proposed system in the
“Supplementary Information” section
below. Although the Privacy Act
requires only that the “routine uses”
portion of the systems be published for
comment, HCFA invites comments on
all portions of this notice. See “‘Dates”
section foricomment period.

BATES: HCFA filed & new system of
records report with the Chairman of the
Committee on Government Operations
of the House of Representatives, the
Chairman of the Committee on
Governmental Affairs of the Senate, and
the Acting Administrator, Office of
Information and Regulatory Affairs,
Office of Management and Budget, on
December 18, 1992, The new system of
records will become effective 60 days

‘subsequent tothe date of publication in

the Federal Register (February 22,
1993), unless HCFA receives comments

“which would necessitate alterations to

the system.

ADDRESSES: The cgublic should address
comments to Richard A. DeMeo, Privacy
Act Officer, Office of Budget and
Administration, Health Care Financing
Administration, room 2-H-4, East Low
Rise Building, 6325 Security Boulevard,
Baltimore, Maryland 21207-5187.

" Comments received will be available for
" inspection at this location.

FOR FURTHER INFORMATION CONTACT: Ms.
Penelope Pine, Office of Research,
Office of Research and Demonstrations,
Health Care Financing Administration,
room 2502, Oak Meadows Building,
6325 Security Boulevard, Baltimors,
Maryland 21207-5187, Telephone (410)
966-7718.

SUPPLEMENTARY INFORMATION: HCFA
proposes to initiate a new system of
records collecting data under the
authority of section 8432(c) of Public
Law 99-509, the Omhibus Budgst
Reconciliation Act of 1986. The purpose
of this system of mecords is to provide
data required to evainate differences in
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the necessity, appropriateness, and
outcomes of care provided to Medicaid
and privately insured patients. This
study will assess the nature and

“outcomes of care provided to these two .

subpopulations through an extensive
examination of deteiled clinical data.
The study will be conducted using data
obtained from 250 hospitals located in
three States: California, Georgia, and
Michigan. The system will furnish
information necessary to determine
differences in the nature and outcomes
of care provided to Medicaid and
privately insured patients who receive
treatment for the following conditions:
Hysterectomy, complicated delivery,
and pediatric asthma.

A pilot test of the data abstraction
instrument is scheduled to begin in
winter 1992, and the full study to
commence in spring 1992. The system
of records is expected to include data
collected from hospital discharge
abstracts, medical records, business
office records, and emergency room logs
and records. Information will be
collected on approximately 16,340
individuals. This information will be .
collected and assessed by the study’s
contractor. In order to fulfill the
objectives and complete the tasks of this
contract, the contractor must have
individually identifiable records.
Because this system of records will be
established and used strictly in
accordance with the requirements and
principles of the Privacy Act, it will not
have an unfavorable effect on the
privacy or other personal rights of
individuals.

The Privacy Act permits us to disclose
information without the consent of the
individual for “routine uses’’—thst is,
disclosure for purposes that are

" compatible with the purposes for which
we collected the information. The
propased routine uses in the new
system mest the compatibility criteria
since the information is collected for the
purpose of administering the Medicaid
program for which HCFA is responsible.
The disclosures under the routine uses
will not result in any unwarranted
adverse effects on personal privacy.

Dated: December 14, 1992,
William Taby, Jr.,
Acting Deputy Administrator, Health Care
Financing Administration.
09-70-0059

SYSTEM NAME:

The Medicaid Necessity,
Appropriateness, and Outcomes of Care
Study.

SECURITY CLASSIFICATION:
None

SYSTEM LOCATION:

Data will be meintained at the .
contractor site and at HCFA. Contact
system manager for location of
contractor. See *'System Manager(s) and
Address’ for system manager location.

CATEGORIES OF INDIVIDUALS COVERED BY THE
SYSTEM:

Medicaid enrollees and privately
insure individuals who receive bospital
services at 250 hospitals in the three
States (California, Georgia, and
Michigan) chosen to participate in the
study. -

CATEGORIES OF RECORDS IN THE SYSTEM:

The system will contain information
concerning a patient's name, medical
record number, demographic
characteristics (e.g., age, sex), medical -
diagnoses and conditions, receipt of
services, treatment protocols. outcomes
of care, and other characteristics
associated with the medical care
rendered.

AUTHORITY FOR MAINTENANCE OF THE SYSTEM:
This proposed system of records is
authorized by section 9432(c) of Public
Law 99-509, the Omnibus Budget

Reconciliation Act of 1986.

PURPOSE OF THE SYSTEM:

To provide data necessary to evaluate
differences in the nature and outcomes
of care received by Mediceid and
privately insured patients for selected
conditions and treatments.

ROUTINE USES OF RECORDS MAINTAINED IN THE
SYSTEM, INCLUDING CATEGORIES OF USERS AND
THE PURPOSES OF SUCH USES: :

Disclosure may be made:

1. To contractor(s), for the purposes of
collating, analyzing, aggregating, or
otherwise refining or processing records
in the system or for developing,
modifying, and/or manipulating
automatic data processing (ADP)
software. Data may also be disclosed to
contractors incidental to consultation,
programming, operation, user
assistance, or maintenance of ADP or
telecommunication system containing
or supporting records in the system. The
contractor shall be required to maintain
Privacy Act safeguards with respect to
such records.

2. To a congressional office, from the
record of an individual, in response to
an inquiry from the congressional office
made at the request of that individual.

3. To the Department of Justice, to a
court or other tribunal, or to another

party before such tribunal, when: .

(a} HHS, or any component thereof; or

(b) Any HHS employee in his or her
official capacity; or

(c) Any HHS employee in his or her
individual capacity where the

Department of Justice (or HHS, where it
is authorized to do so) has agreed tn
represent the employee; or

d) The United States or any agency
thersof (when HHS determines that the
litigation is likely to affect HHS or any
of its components); is.a party to
litigation or has an interest in such
litigation, and HHS determines that the
use of such records by the Department
of Justice, the tribunal, or other party is
relevant and necessary to the litigation
and would help in the effective
representation of the governmental
party, provided, however, that in each
case, HHS determines that each
disclosure is compatible with the
purpose for which the records were
collected. :

4. To an individual or organization for
a research, demonstration, evaluation,
or epidemiologic project related to the
prevention of disease or disability or the
restoration or maintenance of hezalth if
HCFA:

a. Determines that the use of
disclosure does not violate legal
limitations under which the record was
provided, collected, or obtained;

b. Determines that the research
purpose for which the disclosure is to
be made: :

- (1) Cannot be reasonably
accomplished unless the record is
provided in individually identifieble
form, and .

(2) Is of sufficient importance to
warrant the effect and/or risk on the
privacy of the individual that additional
exposure of the record might bring, and

3) There is reasonable probability
that the objective for the use would be
accomplished.

c. Requires the recipient to:

(1) Establish reasonable 4
administrative, technicel, and physical
safeguards to prevent unsuthorized use
or disclosure of the record, and

{2) Remove or destroy the information
that allows the individual to be

identified at the earliest time at which

removal or destruction can be
accomplished consistent with the
purpose of the research project, unless
the recipient presents an adequate
justification of a research or health
na:jure for retaining such information,
an

(3) Makes no further use or disclosure
of the record except:

{a) In emergency circumstances
affecting the health or safety of any
individual,

(b) For use in another research
project, under these same conditions,
and with the written authorization of
HCFA, -

{c) For disclosure to a properly
identified person for the purpose of an
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andit related to the research project, if
information that would enable research
subjects to be identified is removed or
destroyed at the sarliest opportunity

or
{d) When required by law;
d. Secures a written statement
attesting to the recipient’s
‘understanding of a willingness to ahide
by these provisions.

POLICIES AND PRACTICES FOR STORING,
RETRIEVING, ACCESSING, RETAINING, AND
DISPOSING DF RECORDS IN THE SYSTEM:

STORAGE:
Paper and electronic media.

' RETRIEVABILITY:

Information will be retrievedby
person’s name and medical record
number, or Social Security number. .

SAFEGUARDS:

The contractor will maintain all
records in secure storage areas
accessible only to authorized employees
and will notify all employees having -
access to records of criminal sanctions
for unauthorized disclosure of -
information on individuals. For
computerized racords, the contractor
will initiate ADP system security
procedures required by HHS
Information Resources Manual Circular
#10, Automated Infarmatian Systems
Security Program (e.g., use of
passwords) {REF: HCFA Automated
Information Systems Guide,

HCFA g:0805.1, “Systems Security

. Policies”) and the National Institute of
Standards and Technology Federal
Information Processing Standards.
Similar safeguards will be provided if
any records are transferred to HCFA'
central office.

RETENTION AND DISPOSAL:

Hard copy data collection forms and
magnetic tapes (or equivalent media)
with identifiers will be retained in
secure storage areas. Records will be
retained for as long as needed for
program research. Records will be
disposed of 5 years after research is
completed. The disposal techniques of
degaussing will be used to strip
magnetic tape (or equivalent media) of
identifying names and numbers.

SYSTEM MANAGER AND ADDRESS:

The responsible agency official
(System Manager) is the Director, Office
of Rasearch and Demonstrations, Health
Care Financing Administration, 2230
Oak Meadows Building, 6325 Security
Boulevard, Baltimors, Maryiand 21207-
5187.

consistent with the purpose of the audit,

NOTIFICATION PROCEDURE:

Notification of-a record to be
maintained in this system of records is
governed by gartment regulstions at
45 CFR 5b.5 and 5b.6.

The request for notification must
either be notarized or must contain a
statement certifying that the requestar is
who he claims to be, and that he
understands that the knowing and
mllﬁ.l uest for or acquisition of a

er false pretenses isa
cnmmal offense subject to a $5,000 fine.
Also, the request must further verify the
requestor’s identity with information
which parallels the record to which
notification is being sought. Such
further verification may include such
particulars as the individual’s years of
attendance at a particular educational
institution, rank attained in the
uniformed services, date or place of
birth, names of parents, an occupation,
or the specific times an individual
received medical treatment.

Only a parent or guardian of a minor,
or the legal guardian of an individual
declared incompetent by a court, is
authorized to request access to a record
on behalf of the minor or the
incompetent individual, respectively.
The requestor, in addition to verifying
his own identity, must verify his
relationship to the minor or
incompetent individual by providing a
copy of the minor's birth certificate, a
court order, or other competent
evidence of guardianshi

The requestor must 1dp entify the name
and address of a designated
representative who may be a physician,
other health professianal, or other
responsible individual who would be
willing to review the record and inform
the subject individual of its contents at
the representative’s discretion.

RECORD ACCESS PROCEDURE:

- To obtain access to a record follow the

instruction for procedure. Requestors
should reasonably specify the record
contents being sought.

The request for access must either be
notarized or must contain a statement
certifying that the requestor is who he
claims to be, and that he understands
that the knowing and willful request for
or acquisition of a recard under false
pretenses is a criminal offense subject to
a $5,000 fine. Also, the request must
further verify the requestor’s identity
with information which parallels the
record to which access is being sought.
Such further verification may include
such particulars as the individual's
years of attendance at a particular
educational institution, rank attained in
the uniformed services, date or place of
birth, names of parents, an occupation,

* or the specific times an individual

received medical treatment.

Only a parent or guardian of a minor
or the legal guardian of an individual
declared incompetent by a court, is
authorized to request access to a recard
on behalf of the minor or the
incompetent individual by providing a
copy of the minor’s birth certificate, a
court order, or competent evidence of
guardianship.

The reguestor must identify the name
and address of a designated
representative who may be a physician,
other health professional, or other
responsible individuel who would be
willing to review the record end inform

" the subject individual of its conrants at

the repressntative’s discretion. To
determine if a record exists, write to the
System Meanager at the address
indicated above, ifying the name,
address, and health insurance number
or Sociel Security number.

CONTESTING RECORD PROCEDURE:

Contact the system manager named
above and reasonably identify the
record and specify the information to be
contested. State the reason for
contesting it {e.g., why it is inaccurate,
irrelevant, incamplete, or not current).
These procedures are in accordance
with Department regulation 45 CFR
5b.7.

RECORD SOURCE CATEGORIES:

Sources of information contained in
this records system .are expected to
include: hespital discharge abstracts,
medical records, hospital business office
data on source of payment, and hospital
emergency room logs and records.

SYSTEMS EXEMPT FROM CERTAIN PROVISIONS OF
THE PRIVACY ACT:
Nons,

[FR Doc. 92-30961 Filed 12-21-92; 8:45 am}
BILLING CODE 4120-03-M

Privacy Act of 1974; Systems of
Records

AGENCY: Department of Health and
Human Services (HHS), Health Care
Financing Administration (HCFA).
ACTION: Notice of proposed new routine
use for existing system of records.

SUMMARY: HCFA is proposing to revise
the system notice for the “Group Health
Plan (GHP) System,” System No. 09-70—
4001, by adding & new routine use for
releass of GHP data to State Medicaid
agencies. The purpose of this new
routine use is to allow State Medicaid
agencies to determine which of their
Medicaid recipients are dual eligible
Medicare beneficiaries who are enrolled



Federal Register / Vol. 57, No. 246 / Tuesday, December 22. 1992 / Notices

60819

in Medicare prepaid health plans, in
order to coordinate the delivery of
medical care and to determine proper
payment responsibilities. A dual eligible
beneficiary is a Medicare beneficiary -
who is either also eligible for Medicaid
benefits or eligible for State payment of
Medicare cost sharing expenses. Release
of these data to the States would also
help the States avoid making duplicate
payments of claims paid by Medicare.
EFFECTIVE DATE: The proposed new
routine use shall take effect without
further notice 30 days from the date of
publication (Janusry 21, 1993} unless
comments received on or before that
date would warrant changes.
ADDRESSES: Please address comments to
Mr. Richard A. DeMeo, HCFA Privacy
Officer, Office of Budget and
Administration, Health Care Financing
Administration, Room 2-H—4 East High
Rise Building, 6325 Security Boulevard,
Baltimore, Maryland 21207-5187. We
will make comments received available
for inspection at this location.

FOR FURTHER INFORMATION CONTACT: Mrs.
Marla K. Kilbourne, Office of Prepaid
Heelth Care Operations and Oversight,
Division of Payment and Operations
Support; Enrollment Operations Branch,
Health Care Financing Administration,
Room 1-G-2, Oak Meadows Building,
6325 Security Boulevard, Baltimore,
Maryland 21207-5187. Her number is
{410) 966-7622.

SUPPLEMENTARY INFORMATION: The GHP
System, No. 09-70-4001, contains a
master file of group health plan
Medicare members used to expedite the
exchange of data with group health
plans, and to control the posting of pro
rata amounts to the Part B deductible of
currently enrolled GHP members. This
system was last published in the

Federal Register (52 FR 13525) on April-

23, 1987. Currently, disclosure of the
information in this system may be made
to six different types of individuals and/
or organizations for a variety of reasons,
the majority of which relate to the
timely and accurate processing of
Medicere claims, the accurate and
timely enrollment and disenrollment of
Medicare GHP members, and for
research purposes.

There are numerous safeguards, as
described in the safeguard section of the
notice, in place to protect the data
which have been developed in
accordance with part 6 of the HHS
Information Resource Management
Manuel and the National Institute of
. Standerds and Technology Information
Process Standards. ,

We are proposing to add a new
routine use for releass of data to State
Medicaid agencies to coordinate in the

delivery of medical care and to
determine proper payment. The new
routine use number (7) will read as
follows:

{7) To a Medicaid State agency to
coordinate the delivery of medical care
and to determine proper payment
responsibilities when certain
conditions, as provided below, are met:

(a) HCFA receives in writing a request

. for a copy of the monthly GHP System

from the Director of the State Medicaid
agency on the agency'’s letterhead. The
request must state that the data are
needed to identify dual eligible :
Medicaid/Medicare HMO members for
coordination of medical care and
payments. A

K)) The request must state that the
confidentiality of the data will be
maintained and that the data will be
used only for the stated purposes.

(c) The agency must establish
reasonable administrative, technical,
and physical safeguards to prevent
unauthorized use or disclosure of any of
the data on the GPH System file.

Wa are proposing that the States’
Medicaid agencies have access to these
data for several reasons. Many States are
now expanding the number of enrollees
in Medicaid managed care programs,
and are developing statewide programs
covering all Medicaid recipients. As
these programs grow, it is essential that
the managers of Medicaid programs
know who is enrolled in Medicare
HMOs. When the State doss not know
this, dual eligibles can be enrolled in
both a Medicare HMO and 'a Medicaid
HMO. Recipients then have two sets of
providers, two cards, and two sets of
rules and procedures to deal with.
Consequently, plans are often providing
and receiving payment for duplicative
care. Because the main function of
managed care is to effectively
coordinate care, sharing data between
Medicare and Medicaid is essential.
Beneficiaries can be eligible both for
Medicare and Medicaid HMOs.
Providers in both Medicare and
Medicaid may not be aware of a :
recipients dual eligibility. It would be a
tremendous benefit to beneficiaries if
this basic communication betwesn
Medicare and Medicaid was improved.
It would also help reduce the billing -
confusion and cost for Medicaid
providers. Finally, the Government has
an interest in avoiding the wasteful
practice of paying twice, through a
Medicare capitation payment and
through Medicaid capitation or fee-for--
service payments, for the same services.

The provision of Medicare HMO
enrollment data, as contained in the
GHP System, will provide this link
between both programs, thereby

facilitating the cocrdination of the
delivery of care tc beneficiaries and
avoiding duplicate payments.

The proposed new routine use for the
GHP System is consistent with the
Privacy Act, 5 U.S.C. 552(a)(7), since it
is compatible with the purpose for
which the information is collected.
Because this addition of a routine use
will not change the purposes for which
the infermation is to be used or
otherwise alter the system, we are not
required to prepare a report of altered
system of records under 5 U.S.C.
552a(r). In gddition, we are publishing
the notice in its entirety below for the
convenience of the reader.

Dated:.December 14, 1992,
William Toby, Jr.,

Acting Deputy Administrator, Health Care
Financing Administration.

09-70-4001

SYSTEM NAME:

Group Health Plan System HHS/
HCFA/OPHCOO.

SECURITY CLASSIFICATION:
None.

SYSTEM LOCATION:

Health Care Financing
Administration, Bureau of Data
Management and Strategy, Division of
Capitation Systems, 6325 Security
Boulevard, Baltimore, Maryland 21207~
5187 '

CATEGORIES OF INDIVIDUALS COVERED BY THE
SYSTEM:

Recipients of Part A (Hospital
Insurance) and Part B (supplementary
medical) Medicare services enrolled in
a group health plan.

CATEGORIES OF INDIVIDUALS COVERED BY THE
SYSTEM:

"+ The system contains information
about a beneficiary’s health insurance
entitlement and supplementary medical
benefits usage. Contact System Manager
for location of Contractor(s).

AUTHORITY FOR MAINTENANCE OF THE SYSTEN:

Sections 1833(a)(1X(A), 1866 and 1876
of Title XVIII of the Social Security Act
(42 U.S.C. 1395(a)(1)(A), 1395cc, and
1385mm). - ‘

PURPOSE(S):

To maintain & master file of Group
Health Plan members for accounting
control; to expedite the exchange of data
with the Group Health Plans; and to
control the posting of pro-rata amounts
to the Part B deductible of currently
enrolled Group Health Plan members.

Group Health Plan include the
following: Health Maintenance
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Organizations (HMO), Competitive
Medical Plans (CMP), and Health Care
Prepayment Plans (HCPP) :

ROUTINE USES OF RECORDS MASKTAINED IN THE
SYSTEM, INCLUDING CATEGORIES OF USERS AND
THE PURPOSES OF SUCH USES:

Disclosure may be made: (1) To a
congressional office from the record of
an individual in response to an inquiry
from the congressional office made at
the request of that individual. (2) To the
Department of Justice, to a court or other
tribunal, or to another party before such
tribunal, when {a) HHS, or any
ccmpenant thereof; or (b) Any HHS
employee in his or Ler official capacity;
or (c) Any HH3 emgployee in his or her
individual cepacity where the
Department of Justice (or HHS, whers it
is authorized to do so) has agreed to
represent the employes; or (d) The
United States or any agency thereof
where HHS determines that the
litigation is likely to affect HHS or any
of its components, is a party to litigation
or has an interest in suchi litigation, and
HHS determines that the use of such
records by the Department of Justice, the
tribunal, or the other party is relevant
and necessary to the litigation and
would help in the effective
representation of the governmental
party, provided, however, that in each
case; HHS determines that such
disclosure is compatible with the
* purpose for which the records were
collected.

{3) To an individual or organizations
for a research evaluation, or
epidemiologic project related to the
prevention of disease or disability, or
the restoration or maintenance of health
if HCFA:

a. Determines that the use or
disclosure does not violate legal
limitations under which the record was
provided, collected, or obtained;

b. Determines that the purpose; for
which the disclosure is to be made:

{1).Cannot be reascnably
accomplished unless the record is
provided in individually identifiable
form.

{2) Is of sufficient importance to
warrant the effect and/or risk on the
privacy of the individual that additional
exposure of the record might bring, and

(3) There is reasonable probability
that the objective for the use would be
accomplished;

c. Requires the information recipient
to:

(1) Establish reasonable ‘
administrative, technical, and physical
safeguards to prevent unauthorized use
cr disclosure of the record, and

(2) Remove or destroy the information
that allows the individual to be

identified at the earliest time at which
removal or destruction can be
accomplished consistent with the
purpose of the project, unless the-
recipient presents an adequate
justification of a research or health
nature for retaining such information,
and .

(3) Make no further use or disclosure
of the record except:

(a) In emergency circumstances
affecting the health or safety of any
individual.

(b) For use in enother research
project, under these same conditions,
and with written authorization of
HCFA.

(c) For disclosure to a properly
identified person for the purpose of an
audit related to the research project, if
information that would eneble research
subjects to be identified is removed or
destroyed at the earliest opportunity

consistent with the purpose of the audit

or

(d) When required by law;

d. Secures a written statement
sttesting to the information recipient’s
understanding of a willingness to abide
by the provisions.

{4) To providers and suppliers of
services directly or dealing through
contractors, fiscal intermediaries or
carriers for administration of Title XVIII.
Providers and suppliers:

a. Will have access only through a
CRT terminal.

b. Will have access to only one record
at a time,

c. Must enter both beneficiary name
and Health Insurance Claim Number to
accass a record.

d. Must have a claim for services for
the bensficiary.

e. Must enter a password in order to
get access to the file.

5. To a contractor for the purpose of
collating, analyzing, aggregating or
otherwise refining or processing records
in this system or for developing,
modifying and/or manipulating ADP
software. Data would also be disclosed
to contractors incidental to consultation,
programming, operation, user
assistance, or maintenance for ADP or
telecommunications system containing
or supporting records in the system.

6. To a contractor when the
Department contracts with a private'
firm for the purpose of collating,
analyzing, aggregating, or otherwise
refining records in this system. Relevant
records will be disclosed to such a
contractor. The contractor shall be
required to maintain Privacy Act
safeguards with respect to such records.
The contractor must agree:

a. Not to publish or otherwise disclose
data in a form in which beneficiaries

could be identified (except to plans,
providers, suppliers, carriers, and
intermediaries as authorized by HCFA),
and,

b. To safeguard the cenfidentiality of
the data and to prevent unauthorized
access to it.

(7) To a Medicaid State Agency to
coordinate the delivery of medical care
and to determine proper payment
responsibilities when certain
conditions, as provided below, are mat
before ihe releass of data.

(2) HCFA receives in writing a request
for a copy of the monthly Group Health
Plan System from the Director of the
state Medicaid agency on the agency’s
letterhead. The request must state that
the data is needed to identify dual
eligible Medicaid/Medicare HMO
members for coordination of medical
care and payments.

{b) The request must state that the
confidentiality of the data will be -
maintained and that the data will be
used only for the stated purposes. (c)
The agency must establish reasonable
administrative, technical and physical
safeguards to prevent unauthorized use
or disclosure of any of the data on the
Group Heslth Plan System file.

4
POLICIES AND PRACTICES FOR STORING,
RETRIEVING, ACCESSING, RETAINING, AND
DISPOSING OF RECORDS IN THE SYSTEM:
STORAGE: '
Magnetic tape and microfilm.

RETRIEVABILITY:
The system is indexed by health
insurance claim number.

SAFEGUARDS:

Only authorized personnel have
direct access to information in the
Group Health Plan systems. In addition,
Groups Health Plan personnel are
-advised that information is confidential.

Offices containing records are locked

_when not in use. Computer terminals

are in secured areas. All buildings are
locked at night.

Employees who maintain records in
this system are instructed to grant
access only to authorized users. Data
stored in computers are accessed
through the use of passwords/keywords:
numbers known only to the suthorized
personnel. These passwords are
changed as needed. Contractor(s) who
maintain records in this system are
instructed to make no further
disclosures of the records except as
authorized by the system manager in
accordance with the Privacy Act.
Privacy Act requirements are
specifically included in contracts
related to this system. The project
officer and contract officer oversee
compliance with these requirements.
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The particular safeguards
implemented are developed in
accordance with Part 6, “ADP Systems
Security,” of the HHS ADP Systems
Manual and the National Bureau of
Standards Federal Information Process
Standards.

RETENTION AND DISPOSAL:

Health insurance materials used to
support the accuracy of the charge per
service billed by the plan are retained
for 3 years, then destroyed.

SYSTEM MANAGER(S) AND ADDREéS:

Health Care Financing
Administration, Director, Office of
Prepaid Health Care Operations and
Oversight, 6325 Security Boulevard,
Baltimore, Maryland 21207-5187

NOTIFICATION PROCEDURE:

Inquiries and requests for system
records should be addressed to the
system manager named above and
directed to the attention of the Office of
Financial Management. The individuals
should furnish his or her health
insurance claim number as shown on
social security records.

RECORD ACCESS PROCEDURES:

Same as notification procedures.
Requesters should also reasonably
specify the record contents being
sought. {These access procedures are in
accordance with Department
Regulations (45 CFR 5b.5(a){2).))

CONTESTING RECORD PROCEDURES:

Contact the official at the address
specified under notification procedures
above, and reasonably identify the
record and specify the information to be
contested. State the corrective action
sought and the reasons for the
correction with supporting justification.
(These procedures are in accordance
with Department Regulations (45 CFR
sb 7))

RECORD SOURCE CATEGORIES:

The identifying information contained
in these records is obtained from the
group health plans (which obtained the
data from the individual concerned, and
the Health Insurance Master record.)

SYSTEMS EXEMPTED FROM "‘ERTMN PROVISIONS
OF THE ACT:

None.
{FR Doc. 30960 Filed 12-21-92; 8:45 a.m.]
BILUNG CODE 4126-3-M

Heslth Resources s Services
Administration

Fliing of Annual Report of Federal
Advisory Committee

Notice is hereby given that pursuant
to section 13 of Public Law 82—463, the
Annual Report for the following Health
Resources and Service Administration’s
Federal Advisory Committes has been
filed with the Library of Congress:

National Advisory Council on Mlgrlnt
Health

Copies are available to the public for
inspection at the Library of Congress
Newspaper and Current Periodical
Reading Room, Room 1026, Thomas
Jefferson Building, Second Street and
Independence Avenue, SE., :
Washington, DC. Copies may be
obtained from: Mr. Jack Egan, Executive
Secretary, National Advisory Council on
Migrant Health, room 7A~55, Parklawn
Building, 5600 Fishers Lane, Rockwville,
Maryland 20857, Telephone {301} 443-
1153.

Dated: December 16, 1892,
Jackie E. Baum,

Advisory Conunittee Management Officer,
HRSA.

{FR Doc. 92-30920 Filed 12-21-92; 8:45 am]
BILLING CODE 4180-15-¥

DEPARTMENT OF THE INTERIOR
National Park Service

Revision of Park Boundary; Adems
National Historic Site

.Whereas, Section 5 of Public Law 95~
42 (91 Stet. 210) amended the Lend and
Water Conservation Fund Act of 1965 to
authorize the Secretary of the Interior to
acquire, by donation, {and adjacent to
an area of the National Park System; and

Whereas, Section 303 of the Act of
April 11, 1972 (86 Stat. 120) authorizes
the acquisition of certain lands in
Quincy, Massachusetts, for Adams
Netional Historic Site; and :

Whereas, The Commonwealth of
Massachusetts has expressed its
intention to donate an interest in the
lands immediately adjacent to the Park;

Therefore, Pursuant to section 5 of
Public Law 95—42, notice is given that
the boundary of Adams National
Historic Site has been revised to include
an additionsl 3.92 acres identified as
Tract 01-104 on Land Status Map 01.
Drewing Ne. 386/92,001, dated February
1982.

The map is on file and available for
inspection in the office of the Land
Resources Division Mid-Atlantic

Region, National Park Service, 143
South Third Street, Philedelphia,
Pennsylvania 19106 and in the office of
the National Park Service, Department
of the Interior, 18th and C Streets NW.,
Washington, DC 20240.

Dated: August 20, 1992.
Marie Rust,
Regignal Director, North Atlantic Region.
[FR Doc. 92-30984 Filed 12-21-92; 8:45 am]
BILLING CODE 4310-T0-M

Big Thicket National Preserve;
Revision of Preserve Boundary at Litile
Pine Istand—Pine istand Bayou
Corridor Unit

Section 1 of the Act of October 11,
1974 (88 Stat. 1254}, provides for the
establishment of Big Thicket National
Preserve and authorizes the United
States to accept title to any lands, or
interests in lands, located outside the
boundaries of the preserve which any
private person, organization, or public
or private corporation may offer to
donate to the United States, if the
Secretary finds that such lands would
make a significant contribution to the
purposes for which the preserve was
created and he may administer such
lands as part of the preserve. The
specific lands proposed for addition are
described as follows:

All those certain tracts or parcels of
land situated in the Daniel Easley
Survey, A-20, and thé Wesley Dikes
Survey, A-17, Jefferson County, Texas,
said tracts or parcels being more
particularly described as follows:

Tract No. 176-22 -

All that certain tract or percel of land lying
and situate in the County of Jefferson, Texas,
being 20.44 acres more or less, out of the
Daniel Easely Survey, A-20, and being more
particularly described as follows:

Beginning at the most easterly corner of the
lands of grantor, said corner being South 80°
25’ 41” West 3596.67 feet, more or less, from
the northeast corner of the Daniel Easley

‘Survey, A-20, said Point of Beginning having

Texas Central Zone Grid Co-ordinates of
North 241,389.39 and East 3,936,298.69;

Thence with the lands of grantor and the
northwest right-of-way line of Loop Road and
with the Boundary Line of Big Thicket
National Presarve South 28° 41’ 29” West
567.86 feet, more or less;

Theace with the dividing line betwsen the
lands of grantor end the lands, now or
formerly, or O.B. Land and continuing with
said Boundary Line North 60° 58’ 21" West
1435.50 feet, more or less, to a Government
marker;

Thence crossing the lands of grantor as
follows: North 07°.02’ 11” East 612.97 feet,
more or less, to a Government marker; North
57° 19’ 33” East 28.62 feet, more or less, to
a Governmsnt marker; and North 57° 28’ 55”
East 38.98 fest, mors or less;
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Thence leaving said line and with the
dividing line between the lands of grantor
and the lands, now or formerly, of B. S.
Westmorsland and with the Boundary Line
of Big Thicket National Preserve South 60°
58’ 21” East 165.00 feet, more or less, to the
northwest right-of-way line of Stonetown
Road;

Thence with the right-of-way line of said
Stonetown Road and continuing with said
Boundary Line as follows: South 29° 09° 39"
Waest 60.00 feet, more or less; and South 60°
58’ 21” East 1464.70 feet, more or less, to the
Point of Beginning. Containing 20.44 acres of
land, more or less.

Tract No. 176-23

All that certain tract or parcel of land lying
and situate in the County of Jefferson, Texas,
being 8.25 acres, more or less, out of the
Wesley Dikes Survey, A~17, and the Daniel
Easley, A~20, and being more particularly
described as follows:

Beginning at a north corner of the lands of
grantor, also being the intersection of a
southeast right-of-way line of Best Road with
the southwest line of the lands, now or
formerly, of Annie L. Sheffield, said corner
being South 07° 48’ 03" East 657.44 feet,
more or less, from the northwest corner of the
Wesley Dikes Survey, A~17, and the

"northeast corner of the Daniel Easley Survey,
A-20, said Point of Beginning having Texas
Central Zone Grid Coordinates of North
241,336.12 and East 3,939,934.52;

Thence with the dividing line between the
lands of grantor and the lands of said Annie
L. Sheffield and with the Boundary Line of
Big Thicket National Preserve as follows:
South 60°3110” East 130.00 feet, more or
less; and North 61°05°26” East 363.39 feet,
more or less, to a Government marker;

Thence leaving said Boundary Line and
crossing the lands of grantor as follows:
South 11°38'03” and West 957.31 feet, more
or less, to a Government marker; and South
72°58'55” West 250.72 feet, more or less, in
the northeast right-of-way line of Best Road;

Thence with right-of-way line of said Best
Road and with said Boundary Line as
follows: North 17°00°22” West 608.31 feet,
more or less, and North 29°27°52” East
364.80 feet, more or less, to the Point of
Beginning.

Containing 8.25 acres of land, more or less.

Tract No. 176-24

All that certain tract or parcel of land lying
and situate in the County of Jefferson, Texas,
being 4.32 acres, more or less, out of the
Wesley Dikes Survey, A-17, and the Daniel
Easley Survey, A-20, and being more
particularly described as follows:

Beginning at the most southerly south
corner of the lands of grantor in the northeast
right-or-way line of Stonetown Road, said
corner being South 01°43°19” East 2570.97
feet, more or less, from the northeast corner
of the Wesley Dikes Survey, A-17, and the
northeast corner of the Daniel Easley Survey,
A-20, said Point of Beginning having Texas
Central Zone Grid Coordinates of North
239,417.86 and East 3,939,922.54. '

Thence with the right-of-way line of sald
Stonetown Road and with the Boundary Line
of the Big Thicket National Preserve North *
60°31'10" West 274.62 feet, more or less;

Thence with the southeast right-or-way
line of Best Road and continuing with said
Boundary Line North 29°27°52” East 685.70
feet, mare or less, to a Government marker;

Thence crossing the lands of grantor South
60°31°10” East 274.62 feet, more or less, to a
Government marker in the Southeast line of
the lands of grantor; Thence with said
southeast line and with said Boundary Line
South 28°27’°52” West 685.70 feet, more or
less, to the Point of Beginning,

Containing 4.32 acres of land, more or less.

Tract No. 176-23

All that certain tract or parcel of land lying
and situate in the County of Jefferson, Texas,
being 14.51 acres, more or less, out of the
Wesley Dikes Survey, A-17, and the Daniel
Easley Survey, A-20, and being more
particulerly described as follows:

Beginning at the most southerly west
corner of the lands of grantor, also being the
south corner of Block 27 of the Beaumont
Irrigating Company’s Subdivision, said
corner being South 12°36’00” West 2298.08
feet, more or less, from the northwest corner
of the Wesley Dikes Survey, A-17, and the
northeast corner of the Daniel Easley Survey,
A~20, said Point of Beginning having Texas

" Central Zone Grid Co-ordinates of North

239,744.74 and East 3,939,343.97; .
Thence with the dividing line between the
lands of grantor and the lands the Beaumont
Irrigating Company’s Subdivision and with
the Boundary Line of the Big Thicket
National Preserve as follows: North 29°27'52"

" East 660.00 feet, more or less; North

60°31°10” West 660.00 feet, more or less; and
North 29°27’52” East 630.00 feet, more or

less, to a point in the southwest right-of-way

line of Best Road;

Thence leaving said dividing line and with
the right-of-way line of said road and
continuing with said Boundary Line as
follows: South 60°12'25” East 328.50 feet,
more or less; South 17°00'22” East 912.40
feet, more or less; and South 298°27'52" West
660.00 feet, more or less; and

Thence leaving said right-of-way line and
with the northeast right-of-way line of
Stonetown Road and continuing with said
Boundary Line North 60°31°10” West 330.00
feet, more or less, to the Point of Beginning.

Containing 14.51 acres of land, more or
less.

All bearings are based on Grid North.

Notice is hereby given that in
accordance with the Act of October 11,
1974, the boundary of the Little Pine
Island—Pine Island Bayou Corridor Unit
of Big Thicket National Preserve is
revised as described above, and as
shown on Big Thicket National Preserve
land acquisition status map, segment
176. This map is on file and available
for inspection in the Office of the
National Park Service, Department of
the Interior; the Office of the Southwest
Region, National Park Service; and the
Office of the Superintendent, Big
Thicket National Preserve.

Dated: December 8, 1992.
John E. Cook, :
Regional Director, Southwest Region.
[FR Doc. 92-30985 Filed 12-21-92; 8:45 am)
SILLUNG CODE 4310-70-M

National Register of Historic Places;
Notification of Pending Nominations

Nominations for the following
properties being considered for listing
in the National Register wers received
by the National Park Service before
December 12, 1992. Pursuant to §60.13
of 36 CFR Part 60 written comments .
concerning the significance of these
properties under the National Register
criteria for evaluation may be forwarded
to the National Register, National Park
Service, P.O. Box 37127, Washington,
DC 20013-7127. Written comments
should be submitted by

[15 days after publication date]
Carol D. Shull,
Chief of Registration, National Register.
CALIFORNIA

Mendocine County

Willits Carnegie Library (California Carnegie
Libraries), 85 E. Commercial St., Willits,
92001756

Sacramento County

Eastern Star Hall, 2719 K St., Sacramento,
92001757

San Benito County

Monterey Strest Historic District, Monterey
St. and intersecting streets between 5th and
B Sts., Hollister, 92001740

San Diego County

Bandy House, 638 S. Juniper, Escondido,
92001754 ‘

Hotel Charlotte, 637 S. Upas, Escondido,
92001752

Santa Barbara County

. Campbell No. 2 Archeological Site, Address

Restricted, Goleta vicinity, 92001755

Stanislaus County

Turlock Carnegie Library (California Carnegie
Libraries), 250 N. Broadway, Turlock,
92001753

FLORIDA

Indian River County

Vero Beach Community Building, Old, 2146
14th Ave., Vero Beach, 92001746

Lake County

Clermont Woman's Club, 655 Broome St.,
Clermont, 92001 747

Wakulla County

Wakulla Springs Archeological and Historic
District, 1 Spring Dr., Wakulla Springs
vicinity, 92001760
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HAWAI

Hawaii County

Volcano Block Building, 27-37 Wianuenue
Ave., Hilo, 92001748

IOWA

Muscatine County
_ Wilton Candy Kitchen, 310 Cedar St., Hilton,
92001742
Sioux County '

Fleshman, Charles M. and Emma M. Fischer,
House, 919 9th St., Hawarden, 92001743

Wright County

Burlington, Cedar Rapids & Norern Passenger
Depot—Dows (Advent & Development of
Railroads in lowa MPS), 200 Railroad St.,
Dows, 92001744

MISSOURI

Osage County

Bonnots Mill Historic District, Roughly Old
Mill Rd., Riverside Dr., Highwater Rd., Iris
Ave., Wildwood Ln., Hwy. A and Main,
Short and Church Hill Sts., Bonnots Mill,
92001738 .

Phelps County : _

Phelps County Courthouse, Jct. of Third and
Main Sts., Rolla, 92001745

Shannon County

Round Spring Archeological District, Address
Restricted, Eminence vicinity, 92001749

Two Rivers Site, Address Restricted,
Eminence vicinity, 92001750

SOUTH CAROLINA

Greenville County

West End Commercial Historic District,
“ Roughly, jct. of Pendleton, River, Augusta
and S. Main Sts. and E along Main to
Camperdown Way, Greenville, 92001751

TENNESSEE
Fentress County

Davidson School (Fentress County MPS), TN
85, Davidson, 92001739 .

Williamson County

Maplewood Farm (Williamson-County MPS),
3085 Duplex—Spring Hill Rd., Spring Hill
vicinity, 92001758

TEXAS

El Paso County

Mission Socorro Archeological Site, Address
Restricted, Socorro, 92001741

Harris County

House at 9432 Cortlandt Street (Houston
Heights MRA), 8432 Cortlandt St.,
Houston, 84003972 -

Nacogdoches County

Zion Hill Historic District (Nacdgdoches
MPS), Roughly bounded by Park St.,
Lanana Cr., Oak Grove Cemetery and N.
Lanana St., Nacogdoche, 92001759

(FR Doc. 92-30915 Filed 12-21-92; 8:45 am)

BILUING CODE 4310-70-M

INTERNATIONAL TRADE
COMMISSION

[investigation No. 731-TA-E64 (Final)]
Certaln Stainiess Steel Butt-Weld Pipe
Fittings From Taiwan; institution and

Scheduling of a Final Antidumping
investigation ’

AGENCY: United States International

. Trade Commission.

ACTION: Institution and scheduling of a
final antidumping investigation.

SUMMARY: The Commission hereby gives
notice of the institution of final
antidumping Investigation No. 731~-TA~
564 (Final) under section 735(b) of the -
Tariff Act of 1930 (18 U.S.C. 1673d(b))
(the Act) to determine whether an -
indystry in the United States is
materially injured, or is threatened with
material injury, or the establishment of
an industry in the United States is
materially retarded, by reason of
imports from Taiwan of certain stainless
steel butt-weld pipe fittings, whether
finished or unfinished, under 14 inches
inside diameter, provided for in
subheading 7307.23.00 of the
Harmonized Tariff Schedule of the
United States.

For further information concerning
the conduct of this investigation, -
hearing procedures, and rules of general
application, consult the Commission’s
Rules of Practice and Procedure, part
201, subparts A through E (19 CFR part
201), and part 207, subperts A and C (19

-CFR part 207).

EFFECTIVE DATE: December 17, 1992.

FOR FURTHER INFORMATION CONTACT:
Brian Walters (202-205-3198), Office of
Investigations, U.S. International Trade
Commission, 500 E Street SW.,
Washington, DC 20436. Hearing-
impaired persons can obtain .
information on this matter by contacting
the Commission’s TDD terminal on 202~
205-1810. Persons with mobility
impairments who will need special
assistance in gaining access to the
Commission should contact the Office
of the Secretary at 202-205-2000.

SUPPLEMENTARY INFORMATION:
Background -

This investigation is being instituted
as a result of an affirmative preliminary
determination by the Department of
Commerce that imports of certain
stainless steel butt-weld pipe fittings
from Taiwan are being sold in the
United States at less than fair value
within the meaning of section 733 of the
Act (19 U.S.C. § 1673b). The )
investigation was requested in a petition

_ filed on may 20, 1992, by Flowline

Division; Markovitz Enterprises, Inc.,
New Castle, PA.

Participation in the Investigation and
Public Service List

Persons wishing to participate in the
investigation as parties must file an
entry of appearance with the Secretary
to the Commission not later than seven
(7) deys after publication of this notice
in the Federal Register. Section 201.11
of the Commission’s rules is hereby
waived. The Secretary will prepare a
public service list containing the names
and addresses of all persons, or their
representatives, who are parties to this
investigation upon the expiration of the
period for filing entries of appearance.

Limited Disclosure of Business
Proprietary Information (BPI) Under an
Administrative Protective Order (APO)
and BPI Service List

The Secretary will make BPI gathered
in this final investigation available to
authorized applicants under the APO
issued in the investigation, provided
that the application is made not later
than seven (7) days after the publication
of this notice in the Federal Register.
Section 207.7(a) of the Commission’s
rules is hereby waived. A separate
service list will be maintained by the
Secretary for those parties authorized to
receive BPI under the APO.

Staff Report

The prehearing staff report in this
investigation will be placed in the
nonpublic record on December 31, 1992,
and a public version will be issued
thereafter, pursuant to § 207.21 of the
Commission’s rules.

Hearing .

The Commission will hold a hearing
in connection with this investigation
beginning at 9:30 a.m. on January 14,
1993, at the U.S. International Trade
Commission Building. Requests to
appear at the hearing should be filed in
writing with the Secretary to the
Commission on or before January 5,
1993. A nonparty who has testimony
that may aid the Commission’s
deliberations may request permission to
present a short statement at the hearing.
All parties and nonparties desiring to
appear at the hearing and make oral
presentations should attend a
prehearing conference to be held at 9:30
a.m. on january 8, 1993, at the U.S.
International Trade Commission
Building. Oral testimony and written
materials to be submitted at the public
hearing are governed by §§ 201.6(b)(2),
201.13(f), and 207.23(b) of the = -
Commission’s rules. Perties are-strongly '

- encouraged to submit as early in the
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investigation as possible any requests to
present a portion of their hearing
testimony in camera.

Written Submissions

Each party is encoureged to submit a
prehearing brief to the Commission.
Prehearing briefs must conform with the
provisions of § 207.22 of the
Commission's rules; the deadline for
filing is January 8, 19893, Parties may
also file written testimony in connection
with their presentation at the hearing, as
provided in § 207.23(b) of the
Commission’s rules, and posthearing
briefs, which must conform with the
provisions of § 207.24 of the
Commission’s rules. The deadline for
filing posthearing briefs is January 22,
1993; witness testimony must be filed
no later than three (3) days before the
hearing. In addition, any person who
has not entered an appearance as a party
to the investigation may submit a
written statement of information
pertinent to the subject of the
investigation on or before January 22,
1993. All written submissions must
conform with the provisions of § 201.8
of the Commission’s rules; any )
submissions that contain BPI must also
conform with the requirements of
§§ 201.6, 207.3, and 207.7 of the
Commission’s rules.

In accordance with §§ 201.16(c) and .
207.3 of the rules, each document filed
by a party to the investigation must be -
served on all other parties to the
investigation (as identified by either the
public or BPI service list), and a
certificate of service must be timely
filed. The Secretary will not accept a
document for filing without a certificate
of service. .

Authority: This investigation is being
.. conducted under authority of the Tariff Act

of 1930, title VII. This notice is published

pursuant to §207.20 of the Commission's
rules. '
By order of the Commission.
Issued: December 18, 1992.
Paul R, Bardos,
- Acting Secretary. -
[FR Doc. 92-31211 Filed 12-21-92; 8:45 am]
BILLING CODE 7020-02-M

INTERSTATE COMMERCE
COMMISSION

[Finance Docket ﬁo. 32203}

of New Castle and the Township of
Union, Lawrence County, PA, This line
was abandoned by Consolidated Rail
Corporation (Conrail) and sold to the
Penn Power Company (PPC]) on June 5,
1985. Subsequently, PPC, on September
19, 1991, sold the right-of-way to ISS.
ISS, after its purchass, reinstalled track
and on March 1, 1992, began private
contract service to the Ellwood Quality
Stesl Corp. of Ellwood City, PA. On
August 6, 1992, ISS obtained a
Certificate of Public Convenience from
the Pennsylvania Public Utility
Commission and began intrastate
common carrier operations. ISS can
interchange with beth CSX
Transportation, Inc. and Conrail over
the involved rail line.

To participate in the origination and
termination of freight moving in
interstate commerce, IS8 seeks an
exemption from the requirement under
49 U.S.C. 10901 for authorization to
provide interstate rail freight service as
a common carrier. ISS will commence
interstate rail service, to all shippers on
the line requesting service, upon
publication of the involved exemption.

ISS states that it does not own or
operate any other rail lines and that its
revenues will not exceed those of a class
IIl rail carrier, -

Any comments must be filed with the
Commission and served on: Richard R.
Wilson, Vuono, Lavelle & Gray, 2310
Grant Building, Pittsburgh, PA 15219,

This notice is filed under 49 CFR
1150.31. If the notice contains false or
misleading information, the exemption
is void ab initio. Petitions to revoke the
exemption under 49 U.S.C. 10505(d)
may be filed at any time. The filing of
a petition to revoke will not
sutomatically stay the transaction.

Decided: December 15, 1992,

By the Commission, David M. Konschnik,
Director, Office of Proceedings.

Sidney L. Strickland, Jr.,

Secretary.

[FR Doc. 82-30983 Filed 12-21-92; 8:45 am}
BILLING CODE 7033-01-M

[Finance Docket No. 32187]

Missouri & Northern Arkansas Rallroad
Company, Inc.—L.ease Acquisition and
Operation Exemption—Missourl
Paclific Rallroad Company and
Burlington Northern Rallroad

- Company; Notice of Exemption

ISS Rall, inc.—Operation Exemption—
Lawrence County, PA; Notice of
Exemption o

ISS Rail, Inc. (ISS), a nonéarrier. has
filed a notice of exemption to operate
1.9 miles of rail line located in the City

Missouri & Northern Arkansas
Railrcad Company, Inc. (MNA), a
noncarrier, has filed a notice of
exemption: (1) To acquire by lease or
purchase and to operate seven rail lines
of Missouri Pacific Railroad Company

(MPRR) for a total distence of 491.27
miles in the States of Arkansas, Kansas
and Missouri; and (2) to acquire
incidental trackage rights over two rail
lines of MPRR in the States of Arkansas
and Missouri and two rail lines of
Burlington Northern Railroad Company
(BN) in the State of Missouri for a total
distance of 60.33 miles. MNDA will
becoms a class Il rail carrier. The
transaction was to be consummated on
or after December 13, 1992.?

The seven rail lines involved in the
acquisition by lease or purchase are
described as follows:

(1) Lease from MP 643.13, near
Pleasant Hill, MO, to MP 415.00, near
Bergman, AR, a distance of 228.13
miles;

(2) Purchase from MP 415.00, near
Bergman, AR, to MP 313.00, at Guion,
AR, a distance of 102.00 miles;

(3) Lease from MP 313.00, at Guion,
AR, to MP 259.05, at Diaz Jct., AR, a
distance of 53.95 miles;

(4) Lease from MP 527.94, near
Carthage, MO, to MP 544.66, near
Joplin, MO, known as the Webh City
Branch, a distance of 16.72 miles;

(5) Lease from MP 0.07, near Webb
City, MO, to MP 6.43, near Atlas, MO,
known as the Atlas Branch, a distance
of 6.36 miles;

{6) Lease from MP 512.40, near
Springfield, MO, to MP 506.59, near
Wallis, MO, known as the Wallis Spur,
a distance of 5.81 miles; and

(7) Lease from MP 340.50, near
Griffith, KS, to MP 262.60, near North
Clinton, MO, known as the Clinton _
Branch, a distance of 78.30 miles (which
includes a 1.4-mile equation between
MP 272.00 and MP 273.00).

The incidental trackage rights that
MNA will acquire as part of the
proposed transaction will be over the
following lines:

(1) MPRR’s line from MP 643.13, near
Pleasant Hill, MO, to MP 276.80, at Neff
Yard in Kansas City, MO, a distance of -

- 27.83 miles;

(2} MPRR’s line from MP 259.05, near
Diaz Jct., AR, to MP 261.5, near
Newport, AR, a distance of 2.45 miles;

(3) BN's line from MP 512.02 to MP
512.13 in Springfield, MO, a distance of
.11 miles; and

(4) BN’s line from Chaining Station
14187407, near Aurora, MO, to
Chaining Station 10637+09+2354 feet,
near Springfield, MO, a distance of
29.94 miles. ]

MPRR currently has trackage rights
over the BN lines and will assign its

1This proceeding is related Finance Docket No.
32188, wherein RailTex, Inc., the parent company
of MNA has concurrently filed a noticeof. -~ .
exemption for its continuance in control of MNA -
when MNA becomes a carrier upon consummation

. of the transaction described in this notice.
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rights to MNA to operate over these BN
lines.

All comments must be filed with the
Commission and served on: Robert L.
Calhoun, Sullivan & Worcester, suite
1000, 1025 Connecticut Avenue, NW,,
Washington, DC 20036.

This notics is filed under 49 CFR

~1150.31. If the notice of exemption
contains false or misleading
information, the exemption is void ab
inito. Petitions to revoke the exemption
under 49 U.S.C. 10505(d) may be filed
at any time. The filing of a petition to
revoke will not automatically stay the
transaction,

Decided: December 15, 1992,

By the Commission, David M. Konschnik,
Director, Office of Proceedings.

Sidney L. Strickland, Jr.,

Secretary.

[FR Doc. 30981 Filed 12-21-92; B:45 aml
BILLING CODE T035-01-M

{Finance Docket No. 32188]

Ralitex, Inc.—Continuancs in Contrel
Exemption—Missourl & Northern
Arkansas Raliroad Company, Inc.;
Exemption

RailTex, Inc. (RailTex) has filed e
notice of exemption to continue to
control Missouri & Northern Arkansas
Railroad Company, Inc. (MNA) upon
MNA's becoming a carrier. MNA has
concurrently filed a notice of exemption
pursuant to 49 CFR 1150.31: (1) To
acquire by lease or purchase and to
operate 491.27 milses of rail line from
Missouri Pacific Railroad Company
(MPRR) in the States of Arkansas,
Kansas and Missouri; and (2) to acquire
60.33 miles of incidental trackage rights
over MPRR lines in the States of
Arkansas and Missouri and of
Burlington Northern Railroad Company
in the State of Missouri.! MNA expected
the transaction to be consummated on
or after December 13, 1992. .

RailTex also controls 10 other class NI

railroads operating in 13 states as
follows: The Chesapeake and
Albermarle Railroad Company, Inc.; the
North Carolina & Virginia Railroad
Compeny, Inc.; the Mid-Michigan
Railroad Company, Inc.; The Austin
Railroad Company, Inc. (d/b/a Austin &
Northwestern Railroad); the South
Carolina Central Railroad Company,
Inc.; the Dallas, Garland & Northeastern
Railrcad Company, Inc.; the San Diego
& Imperial Valley Railroad; the New

Finance Docket No. 32187, Missouri & Northern
Arkansas Railroad Company, Inc.—Lsase,
Acquisition and Operation Exemption}—Missouri
Pacific Railroad Company and Burlmgmn Northern
Rallroad Company.

Orleans Lower Coast Railroad; the

"~ Michigan Shore Railroad, Inc.; and the
Indiana Southern Railroad. RailTex
states that: (1) None of these railroads -
connect with MNA; (2) the proposed
transaction is not part of a series of
anticipated transactions that would
connect MNA with any railroad in the
RailTex corporate family; and (3) no
class I railroad is involved. The
transaction therefore is exempt from the
prior approval requirements of 49 U.S.G.
11343. See 49 CFR 1180.2(d){2).

As a condition to the use of this
exemption, any employees affected by
the transaction will be protected by the
conditions set forth in New York Dock
Ry.—Control—Brooklyn Eastern Dist.,
360 LI.C.C. 60 (1979).

Petitions to revoke the exemption
under 49 U.S.C. 10505(d) may be filed
at any time. The filing of a petition to
revoke will not automatically stay the
transaction. Pleadings must be filed
with the Commission and served on:
Robert L. Calhoun, Sullivan &
Worcester, suite 1000, 1025 Connecticut
Avenue, NW., Washington, DC 20036.

Decided: Dscember 15, 1892.

By the Commission, David M. Konschnik,
Director, Office of Proceedings.

Sidney L. Strickland, Jr.,

Secretary.

[FR Doc. 92-30982 Filed 12-21-92; 8:45 am|
BILLING CODE 7035-01-M

[Docket No. AB-55 (Sub-No. 432X]

CSX Transportation, Inc.—
Abandonment Exemption—Wake
County, NC

AGENCY: interstate Commerce .
Commission.

ACTION: Notice of exemption.

SUMMARY: The Commission exempts
from the prior approval requirements of
49 U.S.C. 10903, et seq., the
abandonment by CSX Transportation,
Inc., of 5.55 miles of its Aberdeen -
Subdivision, Florence Division, in Weke
County, NC, between mileposts SDS—
20.65 at Apex and SDS—26.2 near Holly
Springs, subject to environmental,
public use, and standard labor
protactive conditions. In addition, a
notice of interim trail use has been
issued for the line.

DATES: Provided no formal expression of
intent to file an offer of financial
assistance has been received, this
exemption will be effective on January
21, 1993. Formal expressions of intent
to file an offer? of financial assistance

1 S0 Exempt. of Rail Adandanment—Dffers of
Finan. Assist.. 4 .C.C.2d 164 (1987).

under 49 CFR 1152.27(c){2} must be

filed by January 4, 1993, petitions to

stay must be filed by January 4, 1993,

and petitions to reocpen must be filed by

January 11, 1893. Requests for a public

use condition must be ﬁled by Ianuary

11, 1993. ‘

ADDRESSES: Send pleadings refemng to

Docket No. AB-55 (Sub-No 432X) to:

(1) Office of the Secretary, Case Control
Branch; Interstate Commerce -
Commission; Washington, DC 20423.

(2) Petitioner’s representative: Cherles
M. Rosenberger, CSX Transportation,
Inc., 500 Water Street, Jacksonville,
FL 32202,

FOR FURTHER INFORMATION CONTACT:

Richard B. Felder, (202) 927-5610, {TDD

for hearing impaired: (202) 927-5712].

SUPPLEMENTARY INFORMATION: Additional

information is contained in the

Commission’s decision. To purchase a

‘copy of the full dec1sxon wrrite to, call,

or pick up in person from: Dynamic
Concepts, Inc., room 2229, Interstate
Commerce Commission Building,
Washington, DC 20423. Telephone:
(202) 289-4357/4359.

(Assistance for the hearing impaired
is available through TDD services (202)
927-5712. ]

Decided: December 10, 1992

. By the Commission, Chairman Philbio,

Vice Chairman McDon_ald Commissioners
Simmons and Phillips.

Sidney L. Stricklénd Ir.,

Secretary.

{¥R Doc. 92-30979 Filed 12-21-92; 8:45 am}’
BILLING CODE T035-01-M

[Docket No. AB-380X]}

Huron ahd Eastern Rallway Company,
inc.; Abandonment Exemption—
Saniiac County, M!

AGENCY: Interstate Commerce
Commission.

ACTION: Notice of exemption.

SUMMARY: Pursuant to 49 U.S.C. 10505,
the Commission exempts the Huron.and
Eastern Railway Company, Inc. (H&E),
from the prior approval requirements of
49 U.S.C. 10503-10904 to permit H&E to
abandon an approximately 4.6-mile line
of railroad between milepost 2.33, west
of Carsonville, MI, and milepost 6.9, at
Sundusky, in Senilac County, MI, -
subject to the employee protectiva
conditions in Oregon Short Line R.
Co.—Abandenment—Goshen, 360 L.C.C.
91 (1979), and the condition that H&E
obtain a permit under the Michigan
land/water interface statutes prior to |
salvaging bridges or culverts on the i
right-of-way or spreading ballast.
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DATES: Provided no formal expression of
intent to file an offer of financial
assistance has been received, this
exemption will be effective on January
21, 1993. Formal expressions of intent.
to file an offer ! of financial assistance
under 49 CFR 1152.27(c)(2) must be
filed by January 1, 1993. Petitions for
stay must be filed by January 6, 1993.
Requests for a public use condition in
conformity with 49 CFR 1152.28(a)(2)
must be filed by January 11, 1993,
Petitions to reopen must be filed by
January 19, 1993.

ADDRESSES: Send pleadings referring to

Docket No. AB-380X to:

(1) Office of the Secretary, Case Control
Branch, Interstate Commerce
Commission, Washington, DC 20423.

(2) Petitioners’ representative: John D.
Heffner, suite 1107, 1700 K Street,
NW., Washington, DC 20006.

FOR FURTHER INFORMATION CONTACT:

Richard B. Felder, (202) 927-5610, [TDD

for hearing impaired: (202) 927-5721]).

SUPPLEMENTARY INFORMATION: Additional

information is contained in the

Commission’s decision. To purchase a

copy of the full decision, write, call, or

pick up in person from: Dynamic '

Concepts, Inc., room 2229, Interstate

Commerce Commission Building, .

Washington, DC 20423. Telephone:

(202) 289—4357/4359. [Assistance for

the hearing impaired is available

through TDD services (202) 927-5721.]

Decided: December 14, 1992.

By the Commission, Chairman Philbin,
Vice Chairman McDonald, Commissioners
Simmons and Phillips.

Sidney L. Strickland, Jr.,

Secretary.

{[FR Doc. 92-30980 Filed 12-21-92; 8:45 am]
BILLING CODE T035-01-M

[Docket No. AB-3; Sub-No. 105X]

Migsourl Pacific Rallroad Cthany—
Abandonment Exemption—in Harris
County, TX

AGENCY: Interstate Commerce
Commission,
ACTION: Notice of exemption.

SUMMARY: The Commission exempts
from the prior approval requirements of
49 U.S.C. 10903-10904 the
abandonment by the Missouri Pacific
Railroad Company of its 27.92-mile line
of railroad between milepost 156.99,
near Katy, and milepost 184.91 at North
‘GH&H Junction, near Houston, in Harris
County, TX, subject to standard labor
protection conditions and certain other

* See Exempt. of Rail Line Abandonment—Offers
of Finan. Assist., 4 1LC.C.2d 164 (1987). -

conditions. The Commission also

exempts this transaction from the offer

of financial assistance procedures of 49

U.S.C. 10905. .

DATES: These exemptions will be

effective on December 22, 1992.

Petitions to reopen must be filed by

January 16, 1993.

ADDRESSES: Send pleadings referring to

Docket No. AB-3 (Sub-No. 105X) to:

(1) Office of the Secretary, Case Control
Branch, Interstate Commerce
Commission, Washington, DC 20423,
and

(2) Petitioner’s representative: Linda D.
Fienberg, 1201 Pennsylvania Avenue,
NW,, P.O. Box 7566, Washington, DC
20044.

FOR FURTHER INFORMATION CONTACT:

Richard B. Felder (202) 927-5610. [TDD

for hearing impaired: (202) 927-5721].

SUPPLEMENTARY INFORMATION: Additional

information is contained in the

Commission’s decision. To purchase a

copy of the full decision, write to, call,

or pick up in person from: Dynamic

Concepts, Inc., room 2229, Interstate

Commerce Commission Building,

Washington, DC 20423. Telephone:

(202) 289-4357/4359. [Assistance for

the hearing impaired is available

through TDD services (202) 927-5721.]

Decided: December 16, 1892.

By the Commission, Chairman Philbin,
Vice Chairman McDonald, Commissioners
Simmons, and Phillips.

Sidney L. Strickland, Jr.,

Secretary.

[FR Doc. 92-30994 Filed 12-21-92; 8:45 am]
BILLING CODE 7035-01-M

NATIONAL FOUNDATION ON THE
ARTS AND THE HUMANITIES

Cooperative Agreements for Mayors’
Institute on City Design

AGENCY: National Endowment for the
Arts

ACTION: Notification of availability.

SUMMARY: The National Endowment for
the Arts is requesting proposals leading
to the award of two separate
Cooperative Agreements to assist in
planning, organizing, and implementing
two three-day conferences to sensitize
and educate mayors to be better patrons
and decision-makers in matters of urban
design. One award will be to a school

of architecture located in a southern
state (Alabama, Arkansas, Florida,
Georgia, Kentucky, Louisiana,
Mississippi, North Cerolina, Oklahoma,
South Carolina, Tennesses, Texas,
Virginia, and West Virginia), and one
award will be to a school of architecture

located in a midwestern state (Illinois,
Indiana, lowa, Kansas, Michigan,
Minnesota, Missouri, Nebraska, North
Dakota, Ohio, South Dakota, and
Wisconsin). Applicants must be a
University with a graduate program
school of architecture in urban design.
funding is limited to $35,000 for each
Institute. The initial period of the
Cooperative Agreements will be one
year with potential renewal for an
additional two years.

Those interested in receiving the
Solicitation package for the Midwestern
Region Mayors’ Institute should
reference Program Solicitation PS 92-05
in their written request. Those
interested in receiving the Solicitation
package for the Southern Region
Mayors’ Institute should reference
Program Solicitation PS 92-06 in their
written request. Requests must be )
accompanied by two (2} self-addressed
labels. Verbal requests for the
Solicitations will not be honored.
DATES: Program Solicitations PS 92-05
and PS 9206 are scheduled for release
approximately January 7, 1993 with
proposals due February 7, 1993.
ADDRESSES: Requests for the Solicitation
should be addressed to the National
Endowment for the Arts, Contracts
Division, room 217, 1100 Pennsylvania
Ave. NW., Washington, DC 20506.
William I, Hummel,

Director, Contracts and Procurement Division.
[FR Doc. 92-30959 Filed 12-21-92; 8:45 am]
BILUNG CODE 7537-01-M

Challenge/Advancement Advisory -
Panel; Meeting

Pursuant to section 10(a)(2) of the
Federal Advisory Committee Act (Public
Law 92-463), as amended, notice is
hereby given that a meeting of the
Challenge/Advancement Advisory Panel
{Music Advancement Section) to the
National Council on the Arts will be
held on January 27, 1993 from 9 a.m.—
5:30 p.m. and January 28 from 9 a.m.—

5 p.m. in room M—07 at the Nancy
Hanks Center, 1100 Pennsylvania
Avenue, NW,, Washington, DC 20508.

Portions of this mesting will be open
to the public on Januery 25 from 9 e.m.~
10 a.m. and January 28 from 4 p.m.-5
p.m. for opening remarks and policy
discussion. :

The remaining portions of this
meeting on January 27 from 10 a.m.—~
5:30 p.m. and January 28 from 9 a.m.—-

4 p.m. are for the purpose of Panel
review, discussion, evaluation, and
recommendation on applications for
financial assistance under the National
Foundation on the Arts and the
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Humanities Act of 1965, as amanded,
including information given in -
confidence to the agency by grant
applicants. In accordance with the
determination of the Chairman of
November 24, 1992, these sessions will
be closed to the public pursuant to
subsection (c)(4), (6) and (9)(B) of
section 552b of title 5, United States
Code. .

Any person may observe meetings, or
portions thereof, of advisory panels
which are open to the public, and may
be permitted to participate in the
panel’s discussions at the discretion of
the panel cheirman and with the
approval of the fuli-time Federal
employee in attendance.

you need special accommodations
due to a disability, please contact the
Office of Special Constituencies,
National Endowment for the Arts, 1100
Pennsylvanie Avenue, NW.,
Washington, DC 20506, (202) 682-5532,
TTY (202) 682-5496, at least seven (7)
days prior to the mesting.

Further information with reference to
this meeting can be obtained from Ms.
Yvonne M. Sabine, Advisory Committee
Management Officer, National
Endowment for the Arts, Washington,
DC 20506, or call (202) 682-5439.

. Dated: December 15, 1992.
Yvonne M. Sabine,

Director, Panel Operations, National
Endowment for the Arts.

[FR Doc. 9230954 Filed 12-21-92; 8:45 am)
BILLING CODE 7537-04-M

Humanities Panel; Meetings

AGENCY: Nationa] Endowment for the
Humanities.

ACTION: Notice of meetings.

SUMMARY: Pursuant to the provisions of
the Federal Advisory Committee Act
(Pub. L. 82—463, as amended), notice is
hereby given that the following
meetings of the Humanities Panel will
be held at the Old Post Office, 1100
Pennsylvania Avenue, NW.,
Washington, DC 20506.

FOR FURTHER INFORMATION CONTACT:
David C. Fisher, Advisory Committee
Management Officer, Natianal
Endowment for the Humanities,
Washington, DC 20506; telephane 202/
606—-8322. Hearing-impaired individuals
are advised that information on this
matter may be obtained by contacting
the Endowment’s TDD terminal on 202/
606-8282.

SUPPLEMENTARY INFORMATION: The
proposed meetings are for the purpose
of panel review, discussion, evaluation
and recommendation on applications

for financial assistance under the .
Nationel Foundation on the Arts and the
Humanities Act of 1965, as amended,
including discussion of information

, given in confidence to the agency by

grant applicants, Because the proposed
meetings will consider information that
is likely to disclose: (1) Trade secrets
and commercial or financial information
obtained from & person and privileged
or confidential; or (2) information of a
personal nature the disclosure of which
would constitute a clearly unwarranted
invasion of personal privacy, pursuant
to authority granted me by the
Chairman's Delegation of Authority to
Close Advisory Committee meetings,
dated September 9, 1991, I have
determined that these meetings will be
closed to the public pursuant to
subsections (c)(4), and (6) of section
552b of title 5, United State Code.

1. Date: January 11, 1993.

Time: 9 a.m. to 5 p.m.

Room: 315.

Program: This meeting will review
Reference Materials applications in Literature
and General Bibliography, submitted to the
Division of Research Programs, for projects
beginning after July 1, 1983. :

2. Date: January 13, 1983.

Time: 9 8.m. to 5 p.m.

Room: 430.

Program: This meeting will review
applications for a Special Opportunity in
Archival Research, submitted to the Division
of Research Programs, for projects beginning
after February 1, 1993.

3. Date: January 14-15, 1993.

Time: 8:30 am. to 5 p.m.

Room: M-14.

Program: To review applications submitted
to the Humanities Projects in Museums and
Historical Organizations program, submitted
to the Division of Research , for
projects beginning after April 1, 1993.

4. Date: January 15, 1993.

Time:9 a.m. to 5 p.m.

Room: 315.

Program: This meeting will review
Reference Materials applications in American
Studies, submitted to the Division of
Research Pragrams, for projects beginning
after July 1, 1993.

5. Date: January 22, 1993.

Time: 9 a.m. to 5 p.m.

Hoam: 315. :

Program: This meeting will review
Reference Materials applications in Visual
Arts, Architecture and Performing Arts,
submitted by the Division of Research
Programs, for projects beginning after July 1,
1993. ’

6. Date: January 25-26, 1993.

Time: 8:30 am. to 5 p.m.

Room: 415,

_Program: This meeting will review
applications for Preservation of Material
Culture Collections, submitted to the
Division of Preservation and Access, for
projects beginning after June 1, 1993.

7. Date: January 25-26, 1993.

Time: 8:30 a.m. to § p.m.

Room: M-09.

Program: This meeting will review
applications submitted to the Humanities
Projects in Musenms and Historical
Organization, submitted to the Division of
Public Programs, for projects beginning after
July 1, 1993,

8. Date: January 26, 1993.

Time:9 a.m. to 5 p.m.

Room: 315.

Program: This meeting will review
Reference Materials applications in Ancient
Studies, submitted to the Division of Public
Programs, for projects beginning after July 1,
1992.

9. Date: January 28, 1993.

Time: 8:30 a.m. to 5 p.m.

Room: 415.

Program: This meeting will review
applications in Documentation of Collections
Projects, submitted to the Division of
Presentation and Access, for projects
beginning after June 1, 1993.

10. Date: January 28-29, 1993,

Time: 8:30 a.m. to 5 p.m.

Room: 730,

Program: This meeting will review
applications submitted to the' Humanities
Projects in Museums and Historical
Organixations program, submitted to the

" Division of Public Programs, for projects

beginning after July 1, 1993.

11. Date: January 28, 1993.

Time: 9 am. to 5 p.m.

Room: 315.

Program: This meeting will review
applications for projects in Humanities
Studies of Science and Medicine in
Interpretive Research, submitted to the
Division of Research Programs, for projects
beginning after July 1, 1993.

Date: January 29, 1993.

Time: 8:30 a.m. to 5 p.m.

Room: 415,

Program: This meeting will review
applications for Preservation of Materiai
Culture Collections, submitted to the
Division of Preservation and Access, for
projects beginning after June 1, 1993.

13. Date: January 29, 1993.

Time:9 am. to 5 p.m.

Room: 315.

ram: This meetiag will review
Reference Materials applications in Modern
History and the Secial Sciences, submitted to
the Division of Research Programs, for
projects beginning after July 1, 1993.
David C. Fisher;
Advisory Committee, Management Officer.
[FR Doc. 92-31006 Filed 12-21-92; 8:45 am)
BILLING CODE 7538-01-M

NUCLEAR REGULATORY
COMMISSION

Documents Centalning Reporting or
Recordkeeping Requirements: Office
of Management and Budget (OMB)
Review '

AGENCY: Nuclear Regulatory
Commission (NRC).
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ACTION: Notice of OMB review of
information coilection.

SUMMARY: The NRC has recently

submitted to OMB for review the

following proposal far the collection of

information under the provisions of the

Paperwork Reduction Act (44 U.S.C.

chapter 35).

" 1, Type of submission, new, revision,
or extension: Revision.

2. The title of the information
collection: Modification to NRC
Enforcement Policy, 10 CFR part 2,
Appendix C, Exercise of Discretion for
an Operating Facility.

3. The form number if applicable: Not
applicable.

4. How often the collection is
required: On occasion.

5. Who will be required or asked to
report: Nuclear Reactor Licensees.

6. An estimate of the number of
responses: 36 annually.

7. An estimate of the total number of
hours required annually to complete the
requirement or request: 1,440 hours (40
hours per request).

8. An indication of whether section
3504(h)}, Public Law 96-511 applies:
Applicable. .

9. Abstract: The proposed change to
Appendix C, 10 CFR part 2, modifies
NRC'’s Enforcement Policy to more fully
describe the circumstances in which the
NRC may exercise enforcement
discretion. This provision relates to
circumstances which may arise when a
licensee’s compliance with a Technical
Specification Limiting Condition for
Operation or with other license
conditions would involve an
unnecessary plant transient or
performance of testing, inspection, or
system realignment that is inappropriate
with the specific plant conditions, or
unnecessary delays in plant startup
without a corresponding health and

" safety benefit. A licensee seeking the
exercise of enforcement discretion must
provide a written justification, which
documents the safety basis for the
request and provides whatever other
information the NRC staff deems
necessary to decide whether or not to
exercise discretion.

Copies of the submittals may be
inspected or obtained for a fee from the
NRC Public Document Room, 2120 L
Street, NW. (Lower Level), Washington,
DC 20555.

Comments and questions should be
directed to the OMB reviewer: Ronald
Minsk, Office of Information and
Regulatory Affairs (3150-0136), NEOB-
3019, Office of Management and Budget,
Washington, DC 20503,

Comments can also be submitted by
telephone at (202) 395-3084. The NRC

Clearance Officer is Brenda Jo. Shelton,
{301) 492-8132.

Dated at Bethesda, Maryland this 11th day
of December 1982.

 For the Nuclear Regulatory Commxss:on.
Gerald F. Cranford,

Designated Senior Official for Information
Resources Management.

[FR Doc. 92-31028 Filed 12-21-982; 8:45 am]
BILLING CODE 7590-01-M -

SECURITIES AND EXCHANGE
COMMISSION

[Release No. 34-31608; File No. SR—NASD-
91-73)

Selt-Regulatory Organizations;
Proposed Rule Change by National
Assoclation of Securities Dealers, Inc.
Relating to Fallures to Comply with
Arbitration Awards

December 16, 1992.

Pursuant to section 19(b)(1) of the
Securities Exchange Act of 1934
(*Act”), 15 U.S.C. 78s(b){1), notice is
hereby given that on November 19,
1992, the National Assaciation of
Securities Dealers, Inc. {'NASD" or
*Association”) filed with the Securities
and Exchange Commission (‘SEC” or
“Commission”’) the proposed nile
change as described in Items I, 11, and
Il below, which Items have been
prepared by the NASD.! The
Commission is publishing this notice to
solicit comments on the proposed rule
change from interested persons.

1. Self-Regulatory Organization’s
Statement of the Terms of Substance of
the Proposed Rule Change

The NASD is proposing to amend
Article V1, Section 3 of the NASD By-
Laws. New language is italicized;
deleted language is in brackets.

?The NASD has amended the proposed rule
change three times subsequent to its original filing
on December 26, 1981. Amendment No. 1,
submitted on May 6, 1992, provided the results of
a vote of the NASD membership on the proposed

- rule change. The proposal was approved with 2,070

voting in favor, 204 opposed and 9 not voting, out
of 2,283 ballots received. On July 2, 1992, the NASD
filed Amendment No. 2 to the proposed rule
change. Amendment No. 2 was submitted to add
additional descriptive language to the filing.
Amendment No. 3 was submitted on November 19,
1992 to conform the language of the filing to that

of section 15A(h)(3) of the Act. As originally filed
by the NASD, the proposal provided for the
suspension or cancellation of membership or
registration on a summary basis. Amendment No.

3 provides that such suspensions or cancellations
will be in accordance with revocations proceedings
provided under Article VI of the NASD'’s Code of
Procedure. The substance of these amendments is
included in this notice. Copies of all three
amendments are available in the Commission's
Public Reference Room.

Mcle VI of the NASD By-Laws Dues,
Assessments and Other Charges

Suspension or Cancellation of
Membership or Registration [for Non-
Payment of Dues]

Sec. 3. The Corporation after fifleen
(15 ) days notice in writing, may
suspend or cancel the membership of
any member or the registration of any
person in arrears in the payment of any
fees, dues, assessments or other charges,
or for failure to furnish any information
or reports requested pursuant to section
2 of this Article, or for failure to comply
with an award of arbitrators properly
rendered pursuant to section 41 of the -
Code of Arbitration Procedure, where a

-timely motion to vacate or modify such

award has not been made pursuant to
applicable law or where such a motion
has been denied.

11. Self-Regulatory Organization’'s
Statement of the Purpose of, and
Statutory Basis for, the Proposed Rule
Change

In its filing with the Commission, the
NASD included statements concerning
the purpose of and basis for the
proposed rule change and discussed any
comments it received on the proposed
rule change. The text of these statements
may be examined at the places specified
in item IV below. The NASD has
prepared summaries, set forth in
sections (A}, {B), and (C) below, of the
most significant aspects of such
statements.

A. Self-Regulatory Organization’s
Statement of the Purpose of, and
Statutory Basis for, the Proposed Rule
Change

The NASD is proposing to amend
Article V1, section 3 of the NASD By-
Laws to permit the NASD to suspend
the membership or registration of a
party that has failed to comply with a
valid arbitration award, where the
award is not the subject of a motion to
vacate or modify the award or where
such a motion has been denied.

The NASD is concerned regarding the
significant number of referrals made to
District Business Conduct Committees
for failure to pay arbitration awards, and
the impact such referrals have had on
the Districts’ complaint dockets. In
order to address this problem, the NASD
is proposing to extend its suspension
and cancellation procedures (hereinafter
referred to jointly as “revocation
proceedings”) to include situations in
which members or registered persons
fail to comply with arbitration awards.

Currently, the NASD's Code of
Arbitration Procedure contains a
Resolution of the Board of Governors
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{“Resolution”) (paragraph 3744, page
3726 of the NASD Manual) which states
that failure to pay an arbitration award
properly rendered by any one of several
arbitration forums may be deemed
“conduct inconsistent with just and
equitable principles of trade and a
violation of Article II, section 1 of the
Rules of Fair Practice” of the NASD.
‘The Resolution contemplates the
bringing of a disciplinary action against
a member firm or associated person for
failing to pay an arbitration award
rendered by the NASD, or a self-
regulatory organization which
administers the Securities Industry
Conference on Arbitration’s Uniform
Code (“Uniform Code’’), or by the
American Arbitration Association
(“AAA").

The NASD's Arbitration Department
has referred numerous cases to the
NASD’s District Business Conduct
Committees for disciplinary action for

failing to pay an arbitration award.? The"

NASD also routinely investigates and
brings disciplinary actions for failing to
pay erbitration awards whenever such
violations are discovered, whether
through referrals from other NASD
departments, referrals from other self- -
regulatory organizations, through
routine ar non-routine investigations or
through customer complaints.

In addition to enforcing erbitration
awards rendered in NASD arbitrations,
the intent of the Resolution was to
permit the NASD to enforce awards
rendered by other self-regulatory
organizations that administer the
Uniform Code, as well as to the AAA,
The NASD regarded the broad scope of
the resolution as necessary and
appropriate if the NASD were to
recommend arbitrations forums other
than iis own, such as AAA, as
appropriate for resolution of disputes.
The recommendation of alternative
forums by securities industry self-
regulatory organizations was
encouraged by the SEC to alleviate the
perception of unfairness in mandatory
securities industry arbitration.

The NASD has determined, however,
that bringing formal disciplinary actions
for failure to pay an arbitration award
rendered by the NASD's arbitration
forum may not be the most efficient
method of disposing of such matters.
The proposal would allow the NASD, in
addition to bringing a formal
disciplinary action, to employ its
revocetion proceedings for @ member’s

21n 1991 the Arbitration Department referred 122

cases to the NASD's district offices for investigation
of failure to pay an arbitration award rendered in
the NASDY's arbitration forum. In 1990 the
Arbitration Department referred 82 cases for failure
*a pay arbitration awards.

or associated paerson’s failure to pay an
arbitration award rendered by an NASD

arbitration panel. Thus, with respect to -

arbitration awards rendered in the
NASD's arbitration forum, and which
are subject to the NASD'’s administrative
control, the NASD will not be required
to initiate a formal disciplinary action
against a member or associated person
for failing to pay an arbitration award.?
As with formal disciplinary actions
brought pursuant to the Resolution,
such revocation proceedings are
proposed to be available only where a

* timely motion to vacate or modify the

arbitration award has not been failed.
The Resolution also provides that the
failure to submit a dispute to arbitration
as required by the NASD'’s Arbitration
Code or failure to appear or to produce
documents as directed pursuant to the
NASD's Arbitration Code may be -
deemed *‘conduct inconsistent with just
and equitabie principles of trade” in
violation of Article L, section 1 of the
Rules of Fair Practice. These provisions
also contemplate the bringing of a
disciplinary action against a firm or
associated person for failing to submit a
claim to arbitration as required or for
failing to appear or produce documents
as required. The NASD's Arbitration
Department will cantinue to evaluate
cases for referral for disciplinary action
where a member or associated person
has failed to submit a claim to
arbitration as required or where a
member or associated person has failed
to appear or produce docunents as
required. Finally, the NASD also will
continue to evaluate cases for referral
for disciplinary action where it is
discovered that a member or associated
person has failed to pay an arbitration

.award validly rendered by an arbitration
_ forum other than the NASD or failure to

pay NASD awards entered against it in
a timely manner in accordance with
section 41(h) of the Code.

The NASD believes that the propesed
rule change is consistent with the

‘provisions of section 15A(b)(6) of the

Act. The proposed rule change is
designed o encourage member firms
and associated persons to pay duly
rendered arbitration awards and to ease
the burden on the District Business
Conduct Comsnittee’s complaint docket.
The payment of arbitration awards and
the facilitation of the arbitration
process, in general, will assist in the
protection of investors and further the
public intersest.

3 Revocation procesedings implemented under
Article VI, Saction 3 of the By-Laws or subjeet to
review by a hearing panel upon written request of
the aggrieved mamber or associated person. See
Article V1 or the NASD's Code of Procedure.

B. Self-Regulatory Organization’s
Statement on Burden on Competition

The Association does not believe that
the proposed rule change will result in
any byrden on compstition that is not
necessary or appropriate in furtherance
of the purposes of the Act, as amended.

C. Self-Regulatory Organization’s
Statement on Comments an the
Proposed Rule Change Received From
Members, Participants, or Others

Written comments were neither
solicited nor received.

I11. Date of Effectiveness of the :
Proposed Rule Change and Timing for
Commission Actien

Within 35 days of the date of
publication of this notice in‘the Federal
Register or within such longer period (i)
as the Commission may designate up to

- 90 days of such date if its finds such

longer period to be appropriate and
publishes its reasons for so finding or

. (ii) as to which the self-regulatory

organization consents, the Commission
will:

A. By order approve such proposed
rule change, or : :

B. Institute proceedings to determine
whether the proposed rule change
should be disapproved.

IV. Solicitation of Comments

Interested persons are invited to
submit written data, views, and
arguments concerning the foregoing.
Persons meking written submissions
should file six copies thereof with the
Secretary, Securities and Exchange
Commission, 450 Fifth Street, NW.,
Washington, DC 20549. Copies of the
submission, all subsequent .
amendments, all written statements
with respect to the prepesed rule
change that are filed with the

" Commission, and all written

communications relating to the
proposed rule change between the
Commission and any person, other than
those that may be withheld from the
public in accordance with the
provisions of 5 U.S.C. 552, will be
available for inspection and copying in

" the Commission's Public Reference

Room. Copies of such filings will also be
available for inspection and copying at
the principal office of the NASD. All
submissions should refer to the file
pumber in the caption abeve and should
be submitted by Jenuary 12, 1993.
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For the Commission, by the Dlvigion of
Market Regulation, pursuant to delegated
authority, 17 CFR 200.30-3(a)(12). .

Jonathan G. Katz,

Secretary.

[FR Doc. 9230993 Filed 12-21-92; 8:45 am}
BILLING CODE 8010-01—M

Self-Regulatory Organizations;
Applications for Unlisted Trading
Privileges and of Opportunity for
Hearing; Cincinnati Stock Exchange,
inc.

December 16, 1992,

The above named national securities
exchange has filed applications with the
Securities and Exchange Commission
(“Commission”) pursuant to section
12(f)(1)(B) of the Securities Exchange
Act of 1934 and Rule 12f-1 thereunder
for unlisted trading privileges in the
following securities:

New York State Electric & Gas Corp.
3.75% Cum. Pfd., $100.00 Par Value (File
No. 7-9820)
New York State Electric & Gas Corp.
8.80% Pfd. Cum. Ser., $100.00 Par Value
(File No. 7-9821)
New York State Electric & Gas Corp.
8.48% Cum. Pfd. Ser., $25.00 Par Value
(File No. 7-9822)
Niagra Mohawk Power Corp.
3.40% Pfd. Ser., $100.00 Par Value (File
No. 7-9823)
Niagra Mohawk Power Corp.
" 3.60% Pfd. Ser., $100.00 Par Value (File
No. 7-9824)
Niagra Mohawk Power Corp
3.90% Pfd. Ser., $100.00 Par Value (File
No. 7-9825)
Niagra Mohawk Power Corp.
4.10% Pfd. Ser., $100.00 Par Value (File
No. 7-9826)
Niagra Mohawk Power Corp.
5.25% Pfd. Ser., $100.00 Par Value (File
No. 7-9827)
Niagra Mohawk Power Corp
4.85% Pfd. Ser., $100.00 Par Value (File
No. 7-9828)
Niagra Mohawk Power Corp
6.10% Pfd. Ser., $100. 00 Par Value (Fxle
No. 7-9829)
Niagra Mohawk Power Corp. -
7.72% Pfd. Ser., $100,00 Par Value (File
No. 7-9830) .
Niagra Mohawk Power Corp.
Adj. Rte. Pfd. Ser. A, $25.00 Par Value (File
No. 7-9831)
Niagra Mohawk Power Corp.
8.75% Pfd. Ser., $25.00 Par Value (File No.
7-9832)
Norfolk Southern Railway Co.

$2.60 Com. Pfd., Ser. A No Par Value (Flle

No. 7-9833)
Northern Indiana Public Service, Co.  .: -
Adj. Rte. Cum. Pfd., Ser. A, $50.00 Par
Value (File No. 7—9834)
Northern States Power Co.
$3.60 Ser. Cum. Pfd., $100.00 Par Value
(File No. 7-9835)
Northern States Power Co.

-$4.08 Ser. Cum. Pfd., $100.60 Par Value
(File No. 7-9836)
Northern States Power Co.
$4.10 Ser. Cum. Pfd., $100.00 Par Value
(File No. 7-9837)
Northern States Power Co.
$4.11 Ser, Cum. Pfd., $100.00 Par Value
(File No. 7-9838) .
Northern States Power Co.
$4.16 Ser. Cum. Pfd., $100.00 Par Value
(File No. 7-8839)
Carter Hawley Hale Stores
Common Stock, $.01 Par Value (File No, 7—
9840)
Charles Schwab Corp
Common Stock, S 01 Par Value (File No. 7-
2841)
El Paso Refinery, L.P.
Pfd. Units, No Par Value (File No. 7-9842)
Reading & Bates Corp.
Common Stock, $.05 Par Value (File No. 7-
9843)
Resource Mortgage Capital, Inc.
Common Stock, $.01 Par Value (File No, 7—
9844)
Central Maine Power Co.
Div. Ser. Pfd., 7 7/8% Ser., $100.00 Par
Value (File No. 7-9845)
Northern States Power Co.
$4.56 Ser. Cum. Pfd., $100.00 Par Value
{File No. 7-9846)
Northern States Power Co.
$6.80 Ser. Cum. Pfd., $100.00 Par Value
(File No. 7-9847)
Northern States Power Co. )
$7.00 Ser. Cum, Pfd., $100.00 Par Value
(File No. 7-9848)
Northern States Power Co.
$7.84 Ser. Cum. Pfd., $100.00 Par Value
(File No. 7-9849) i
Northern States Power Co.
$8.80 Ser. Cum, Pfd., $100.00 Par Value -
(File No. 7-9850)
NS Group, Inc.
Common Stock, No Par Value (File No. 7—
. 9851)
Nuveen California Select Quality Municipal
-Fund, Inc.
Common Stock, $.01 Par Value (File No. 7-
9852)
Nuveen Municipal Advantage Fund, Inc.
Common Stock, $.01 Par Value (File No. 7-
9853)
Nuveen Municipal Market Opportunity
Fund, Inc.
Common Stock, $.01 Par Value (File No. 7~
9854)
Nuveen Municipal Value Fund, Inc.
Common Stock, $.01 Par Value (File No. 7-
9855)
Nuveen New Jersey Investment Quality
Municipal Fund, Inc.
Common Stock, $,01 Par Value (File No. 7-
9856) -
Nuveen New York Select Quality Municipal
Fund, Inc.
Common Stock, 8. 01 Par Value (Fxle No. 7~
9857)

* Nuveen Pennsylvania Investment Quahty

Municipal Fund, Inc.

Common Stock, .$.01 Par Value (File No 7

9858)
Nuveen Premium Income Mumcxpal Fund,
Inc.

Common Stock, $.01 Par Value (File No. 7-
9859)

Ogden Projects, Inc.

. Common Stock, $.50 Par Value (File No. 7
9860}
Ohio Edison Co.
3.90% Pfd., $100.00 Par Value (File No 7-
9861)

- Ohio Edison Co.

4.40% Pfd., $100.00 Par Value (File No. 7-
9862)
Ohio Edison Co.
4.56% Pfd., $100.00 Par Value (File No. 7—
9863)
Ohio Edison Co.
4.44% Pfd., $100.00 Par Value (File No. 7—-
9864)
Ohio Edison Co.
7.24% Pfd., $100.00 Par Value (Flle No. 7~
9865)

These securities are listed and
registered on one or more other national
securities exchange and are reported in
the consolidated transaction reporung
system. :

Interested persons are invited to
submit on or before January 8, 1993,
written data, views and arguments
concerning the above-referenced
applications. Persons desiring to make
written comments should file three
copies thereof with the Secretary of the
Securities and Exchange Commission,
450 Fifth Street, NW., Washington, DC
20549. Following this opportunity for
hearing, the Commission will approve
the applications if it finds, based upon
all the information available to it, that
the extensions of unlisted trading
privileges pursuant to such applications
are consistent with the maintenence of
fair and orderly markets and the
protection of investors.

For the Commission, by the Division of =

Market Regulation, pursuant to delegated
authority.

Jonathan G. Katz,

Secretary.

[FR Doc. 92-30935 Filed 12-21-92: 8:45 am]
BILLING CODE $010-01-M

Self-Regulatory Organlzations;
Applications for Unlisted Trading
Privileges and of Opportunity for
Hearing; Midwest Stock Exchange, Inc.

December 16, 1992.

The above named national securities
exchange has filed applications with the
Securities and Exchange Commission
(“Commission’’) pursuant to section
12(f)(1)(B) of the Securities Exchange
Act of 1934 and Rule 12f-1 thereunder
for unlisted trading privileges'in the
following securities:

Chart Industries, Inc.
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Common Stock, $.01 Par Value (File No. 7-
9798)
First Colony Corporation
Common Stock, No Par Value (File No. 7-
9799)
Maybelline, Inc.
Common Stock, $.01 Par Value (File No, 7-
9800)
Tejas Gas Corporation
Common Stock, $.25 Par Value (File No. 7-
9801)
Uni-Marts, Inc.
Class A Common Stock, $.10 Par Value
(File No. 7-9802)
Betz Laboratories, Inc.
Common Stock, $.10 Par Value (File No. 7-
9803)
Santa Fe Energy Trust
Depositary Shares (evidenced by Secure
Principal Energy Receipts consisting of.
interests in Santa Fe Energy Trust and a
United States Treasury Obligation): No
Par Value (File No. 7-9804)
Sunair Electronics, Inc.
Common Stock, $.10 Par Value (File No. 7-
9805)

These securities are listed and
registered on one or more other national
securities exchange and is reported in
the consolidated transaction reportmg
system,

Interested persons are invited to
submit on or before January 8, 1993,
written data, views and arguments
concerning the above-referenced
application. Persons desiring to meke
written comments should file three
copies thereof with the Secretary of the
Securities and Exchange Commission,
450 Fifth Street, NW., Washington, DC
20549. Following this opportunity for
hearing, the Commission will approve
the application if it finds, based upon
all the information available to it, that
the extensions of unlisted trading
privileges pursuant to such application
is consistent with the maintenance of
fair and orderly markets and the
protection of investors.

For the Commission, by the Division of
Market Regulation, pursuant to delegated
authority.

Jonathan G. Katz,

Secretary.

[FR Doc. 92-30933 Filed 12-21-92; 8:45 am}
BILLING CODE 8010-01-M

Seif-Regulatory Organizations;
Applications for Unlisted Trading
Privileges and of Opportunity for
Hearing; Pacific Stock Exchange, Inc.

December 16, 1992.
The above named national securities

exchange has filed applications with the

Securities and Exchange Commission
(“Commission") pursuant to section
12(f)(1)(B) of the Securities Exchange
Act of 1934 and Rule 12f-1 thereunder

for unlisted trading privileges in the
following securities:

Chiquita Brands International, Inc.
$1.32 Dep. Shares (rep. 5 share of Series
C'Mand. Exch. Cum. Pref. Stock) (File
No. 7-9791)
Hibernia Corporation
Rights (expires December 10, 1992) (File
No. 7-9792)
NTN Communications, Inc.
Common Stock, $0.005 Par Value (File No.
7-9793)
Terra Industries, Inc.
Coemmon Stock, No Par Value (File No. 7-
0794)
Thermo Fibertek, Inc.
Common Stock, s 01 Par Value (File No. 7-
9795)
UDC Homes, Inc.
Common Stock, $.01 Par Value (File No. 7—
9796)
Worldtex, Inc.
Common Stock, $.01 Par Value (File No. 7-
9797)

These securities are listed and
registered on one or more other national
securities exchange and are reported in
the consolidated transaction reportmg
system.

Interested persons are invited to
submit on or before January 8, 1992,
written data, views and arguments
concerning the above-referenced
application. Persons desiring to make

‘written comments should file three

copies thereof with the Secretary of the
Securities and Exchange Commission,
450 5th Street, NW., Washington, DC
20549. Following this opportunity for
hearing, the Commission will approve
the application if it finds, based upon -
all the information available to it, that
thé extensions of unlisted trading
privileges pursuant to such applications
are consistent with the maintenance of
fair and orderly markets and the
protection of investors.

For the Commission, by the Division of
Market Regulation, pursuant to delegated
authority.

Jonathan G. Katz,

Secretary.

[FR Doc. 92-30932 Filed 12-21-92; 8:45 am)
BILLING CODE 8010-01-M

Self-Regulatory Organizations;
Applications for Unlisted Trading
Privileges and of Opportunity for
Hearing; Philadelphla Stock Exchange,
inc.

December 16, 1992,

The above named national securities
exchange has filed applications with the
Securities and Exchange Commission
{**Commission") pursuant to section
12(f)(1)(B) of the Secuntxes Exchange

, ‘Act of 1934 and Rule 12f-1 thereunder .

for unlisted trading pnvxleges in the
following securities:

Digitran Systems lncorpofated
8% Cum. Pfd Stock (File No. 7-9806)
First Chicago Corporation
Depositary Shares, %2s of a share of 8.45 Pc.
Cum. Pfd Stock Series E (File No. 7-
9807)
Tejas Gas Corporation ‘
Common Stock, $0.25 Par Value (File No.
7-9808)
First Colony Corporation
Common Stock, $0.01 Par Value {File No.
7-9809)
Bank of New York Company, Inc.
Depositary Shares, 8.60 Cum. Pfd Stock
(File No. 7-9810)
Chart Industries, Inc.
Common Stock, $0.01 Par Value (File No.
7-9811)
Wellsford Residential Property Trust
Common Shares of Beneficial Interest,
$0.01 Par Value (File No. 7~9812)
Maybelline, Inc.
Common Stock, $0.01 Par Value (File No.
7-9813)
Sunair Electronics, Inc.
Common Stock, $.10 Par Value (Flle No. 7-
9814)
Health Care Reit
Common Stock, $1 Par Value (Fnle No 7-
9815) .
General Motors Corporation -
Series G 9.12 Pc Depositary Shares (File
No. 7-9816)
MuniYield New York Insured Fund m
Common Stock, $.10 Par Value (File No. 7-
8817)
Banco Bilbao Vizcaya Intemahonal Gibraltar
Limited
American Depositary Shares, Non Cum.
Guaranteed Pfd Stock (File No. 7-9818)
Betz Laboratories, Inc.
Common Stock, §. 10 Par Value (File No. 7—--
9819)

- These securities are listed and
registered on one or more other national
securities exchange and are reported in
the consolidated transaction reportmg
system.

Interested persons are invited to
submit on or before January 8, 1993,
written data, views and arguments
concerning the above-referenced

- application. Persons desiring to make

written comments should file three
copies thereof with the Secretary of the
Securities and Exchange Commission,
450 5th Street, NW., Washington, DC
20549. Following this opportunity for

- hearing, the Commission will approve

the application if it finds, based upon
all the information available to it, that
the extensions of unlisted trading
privileges pursuant to such applications
are consistent with the maintenance of
fair and orderly markets and. the -~
protection of investors.
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For the Commission, by the Division of
Market Regulation, pursuant to delegated
authority.

Jonathan G. Katz,

Secretary.

[FR Doc. 8230834 Filed 12-21-92; 8:45 am]
BILLING CODE 0010-0t-M

DEPARTMENT OF STATE

[Public Notice 1740]

U.S. Organizations for the International
Radia Consultative Committee (CCIR}
and International Telegraph and
Telephone Committee (CCITT);
Meeting

The Department of State announces
that the U.S. Organizations for the
International Radio Consultative
Committee (CCIR National Committee}
and International Telegraph and
Telephone Consultative Committee
(CCITT National Committee) will hold a
joint open meeting, January 12, 1993 at
the Department of State, 2261 C Street, .-
NW., Washington, DC, in reom 11085,
from 9:30 a.m. to 12:30 p.m. ‘

During the afternoon the two National
Committees will hold separate
meetings—the CCIR National Committee
will meet in room 1207; at the same
time, the CCITT National Committee
will hold its open meeting in room
1105, beginning at 1:30 p.m.

The CCIR and CCITT are permanent
organs of the International -
Telecommunication Union (TTU), a
specialized agency of the United
Nations, established by the International
Telecommunication Convention.

The agenda for the meetings will
consist of a briefing of the recently
concluded ITU's Additional
Plenipotentiary Conference, a review of
the issues related to the January
meetings of the CCIR Resclution 106
and CCITT Resclution 18 Groups, and
the joint meeting between those two
international groups scheduled for
Vanuary 22 in Geneva.

Entrance ta the Department of State is
controlled but can be facilitated by
making attendance arrangements in
advance. Persons planning to attend the
meeting should so advise this office at:
{202) 647-0201, (fax (202) 647-7407) no
later than two days before the meeting.
Notification should include name, date
of birth end Social Security number. All
attendees must use the C Street
entrance. .

. Dated: December 7, 1992.
Warren G. Richards,
Chairman, U.S. CCIR National Committee
Earl S. Barbely,
Chairman, U.S. CCTTT National Committee.
[FR Doc: 92-30949 Filed 12-21-92; 8:45 am}
BILLING CODE. 4710-45-M.

{Public Notice 1738}

Overseas Schools Advisory Councit;
Meeting

The Qverseas Schools Advisory
Council, Department of State, will hold
its Annual Meeting on Tuesday, January
26, 1993, at 9:30 a.m. in Conference
Room 1105, Depertment of Statea -
Building, 2201 C Street, NW.,
Washington, DC, The meeting is open to

the gixblic.

The Overseas Schools Advisory
Council works closely with the U.S.
business eommunity in improving those
American-sponsered schooels overseas
which are assisted by the Department of
State and which are attended by
dependents of U.S. government families
and children of employees of U.S.
corporations and foundations abroad.

is meeting will deal with issues
related to the work and the support
provided by the Oversees Schools
Advisory Council to the American-
sponsored overseas schaools.

Members of the general public may
attend the meeting and join in the
discussion, subject to the instructions of
the Chairman. Admittance of public
members will be limited to the seating
available. Access ta the State
Department is controlled and individual
building passes are required for each
sttendee. Entry will be facilitated if
arrangemests are made in advance of
the meeting. Persons who plan to attend

should so advise the office of Dr. Ernest -

N. Manning, Department of State,

‘telephone (703) 875~7800, prior to

January 26. All attendees must use the

C Street entrance to the building.
Dated: December 7, 1892.

Ernest N, Mannino,

Executive Secretary, Overseas Schools
Advisory Council.

[FR Doc. 92-3095¢ Filed 12-21-92; 8:45 am}
BILLING CODE 4710-24-4%

[Pubfic Notice 1741]

Shipping Coordinating Commitiee,
Subcommittee on Safety of Life at Sea,
Working Group on
Radiocommunications; Meetings

The Working Group on
Radiocommunications of the
Subcommittee on Safety of Life at Sea

will conduct open mestings at §:30 a.m

.on February 17, April 21, May 19, end

June 16, 1983. Thesa meetings will be
held in the Department of
Transportation Headquarters Building,
400 Saventh Street, SW., Washington,
DC 20950.

The purpose of these mestings is to
prepare for the 39th Session of the
Internal Maritime Organization (IMO)
Subcommittea on Radiocommunications
which is scheduled for late 1993 at the
IMO headquarters in London, England.

Agenda items inchude preperation for
the 39th Session, primarily related to
the implementation of the Global
Maritime Distress and Safety Systern
{GMDSS).

Members of the public may attend
these meetings up to the seating
capacity of the room.

For further information and meeting
room number, contact Mr. Ronald }.
Grandmaison, U.S. Coast Guard
Headquarters (G-FTTM}, 2108 Secaond
Street, SW., Washington, DC 20593
0001. Telephone: (202} 2671389,

Dated: December 1, 1992;

Chairman, Shipping Caordineting Cammittee.

- [FR Doc. 92-30947 Filad 12~21-92; 8:45 ams}

BILLING CODE 4710~-70-M:

Office of the Secretary
[Public Notice No. 1742}

McAllenMission/Midalgo, Texas,
(Anzalduas Internationat Crossings),
Application tor Bridge Permit

Notice is hereby given that the
Department of State has received an
application for a permit authorizing
construction of a vehicle bridge and a
railroad bridge across the Rio Grande
River from McAllen/Mission/Hidalgo,
Texas, ta Reynose, Tamaulipas, Mexico.

The Department’s jurisdiction with
respect to this application is based upon
Executive Order 11423, dated August
16, 1968, and the International Bridge
Act of 1972 (Pub. L. 92434, 86 Stat.
731, 33 U.S.C. 535 approved September
26, 1972).

As required by E.O. 11423, the
Department of State is circulating this
application ta concerned agencies for
comment. '

Interested persens may submit their

+ views regarding the application in

writing by January 21, 1993, to M,

Irwin Rubenstein, Coordinator, U.S.

Mexico Border Affairs, ARA/MEX, tcom

4258, 11.S. Department of State, ‘

Washington, BC 20520,
The application and related

documents made pert of the record to be
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considered by the Department of State
t» connection with this appljcauon are
available for inspection in the Office of
Mexican Affaeirs during normal busmess
hours.

Any questions relating to thls notice
may be addressed to the Coordinator,
U.S.-Mexico Border Affairs, at the above
address or by telephone, No. (202) 647-
9894.

Dated: December 14, 1992.

Irwin Rubenstein,

Coordinator, U.S.-Mexico Border Affairs,
Office of Mexican Affairs.

[FR Doc. 82-30953 Filed 12-21-92; 8:45 am|
BILLING CODE 4T10-10-8

DEPARTMENT OF TRANSPORTATION

Order Adjusting International Cargo
Rate Flexibility Leve!

Policy Statement PS-109,
implemented by Regulation ER-1322 of
the Civil Aeronautics Board and
adopted by the Department, established
geographic zones of cargo pricing
flexibility within which certain cargo
rate tariffs filed by carriers would be
subject to suspension only in"
extraordinary circumstances.

The Standard Foreign Rate Level
(SFRL) for a particular market is the rate
in effect on April 1, 1982, adjusted for
the cost experience of the carriers in the
applicable ratemaking entity. The first
adjustment was effective April 1, 1983.
By Order 92—10-7, the Department
established the currently effective SFRL
adjustments.

In establishing the SFRL for the two-
month period beginning December 1,
1992, we have projected non-fuel costs
based on the year ended September 30.
1992 data, and have determined fuel
prices on the basis of the latest available
experienced monthly fuel cost levels as
reported to the Department.

By Order 82-12-20 cargo rates may be
adjusted by the following adjustment
factors over the April 1, 1982, level:

Atlantic—1.2782
Western Hemisphere—1.1872
Pacific—1.5854

For further information contact: Keith
A. Shangraw (202) 366—2439.

By the Department of Transportation:
December 16, 1992.
Patrick V. Murphy,

Deputy Assistant Secretary for Policy and
International Affairs.

[FR Doc. 92-31040 Filed 12—21—92 8 45 aml -

BRLUNG CODE 4010-42-M

(Docket 37554)

- Order Adjusting the Standard #ore%gn

Fare Leve! Index

The International Air Transportation
Competition Act (IATCA) Public Law
96—182, requires that the Department, &s
successor to the Civil Aeronautics
Board, establish a Standard Foreign Fars

- Level (SFFL) by adjusting the SFFL base

periodically by percentage changas in
actual operating costs per available seat-
mile (ASM). Order 80—-2-89 established
the first interim SFFL, and Order 92~ -
104 established the currently effective
two-month SFFL applicable through
November 30, 1992. '

In establishing the SFFL for the two-
month period beginning December 1,
1992, we have projectad non-fuel costs -
based on the year ended September 30,
1992 data, and have determined fuel
prices on the basis of the latest available
experienced monthly fuel cost levels as
reported to the Department.

By Order 92-12-19 fares may be
increased by the following adjustment
factors over the October 1879 level:

- Atlantic—1.5633

Latin America—1.4406
Pacific—2.0465
Canada—1.4570

For further information contact: Kaeith
A. Shangraw (202) 366-2439.

By the Department of Transportatica:
December 16, 1992.
Patrick V, Murphy.

Deputy Assistant Secretary for Policy and
International Affairs.

[FR Doc. 92-31039 Filed 12—21—92 8:45 am|
BHLUING CODE 4910-82-M

Fedaral Avigtion Administration

Intent To Rule on Application To
Impose and Use the Revenue From a
Passenger Facllity Charge (PFC) at
Sloux Gateway Alrport, Sloux City, A

AGENCY: Federal Aviation
Administration, DOT.

ACTION; Notice of intent {o rule on
application.

SUMMARY: Tha Federal Aviation
Administration (FAA) proposes to rule
and invites public comment on the
application to impose and use the
revenue from a PFC at Sioux Gateway
Airport under the provisions of the
Aviation Safety and Capacity Expansicn
Act of 1990 (Title IX of the Omnibus
Budget Reconciliation Act of 1990) Pub.
L. 101-508 and part 158 of the Federal
Aviation Regulations (14 CFR part 158).
DATES: Comments must be received on
or before January 21, 1993.

ADDRESSES:- Comments on this
appucaton may.be mailed or delivered
in triplicate to the FAA at the following
address: Federal Aviation
Administration, Central Region,
Airports Divigion, 601 E. 12th Sureet.
Kansas City, MO. 64106.

In addition, one copy of any
comments submitted to the FAA must
be mailed or delivered to Mr. Randall S.
Curtis, Executive Director, Sioux
Gateway Airport, at the folowmg
address: Sioux Gateway Airport
Authority, Sioux Gateway Airpert, 2403
Ogden Ave., Sioux City, IA 51110.

Air carriers and foreign air carriers
may submit copies of written comments
previously provided to the Sicux
Gateway Airport Authority under
§158.23 of part 158.

FOR FURTHER INFORMATION CONTACT:
Ellie Anderson, PFC Coordinator, FAA,
Central Region, Airports Division, 601
E. 12th Street, Kansas City, MO 64106,
(816) 426-7425. The application may be
reviewed in person at this same
location.

SUPPLEMENTARY INFORMATION: The FAA
proposes to rule and invites public
comment on the application to impose
and use the revenue from a PFC at Sioux
Gateway Airport under the provisions of
the Aviation Safety and Capacity
Expansion Act of 1990 (Title IX of the
Omnibus Budget Reconciliation Act of
1680) (Pub. L. 101-508) and part 158 of
the Federal Aviation Regulation} (14
CFR part 158).

On December 8, 1692, the FAA
determined that the applicstion to
impose and use the revenue from a PFC
submitted by Sioux Gateway Airport
Authority was substantially complete
within the requirements of § 158.25 of
part 158. The FAA will approve or
disapprove the application, in whole or
in part, no later than March 12, 1993.

The following is a brisf overview of
the application:

Level of the proposed PFC: $3.00.

Proposed chaxge effectwe date: May 1.
1993. :

Proposed charge EXPH‘GHOII date: May
1,1994. -

Total estimeted PFC revenue:
$200,824.

Brief descnpt:on of proposed projects:
Taxiway “C’* Extension; Installation of
Fencing and Purchase of Snow Removal
Equipment; Security Access System
Installation; Runway Swesper
Acquisition; Taxiway ‘A" and-"E”
Rehabilitation.

Class or classes of air carriers which
the public agency has requested not be
required to collect PFCs:none.

Any person may inspect the’
application’in person at the FAA office .-
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listed above under ‘‘FOR FURTHER
INFORMATION CONTACT”’. _

In addition, any person may, upan
request, inspect the application, natice
and other documents germane ta the
application in person at the Sioux
Gateway Airport, Sioux City, IA.

Issued in Kansaa City, Missouri an
December 8, 1992.

George A. Hendon,

Manager, Airports Division, Centrol Region.
[FR Doc. 9231001 Filed 12-21-92; 8:45 am]
BILLING CODE 4910-13-M

National Highway Traffic Safety
Administration

[Docket No. 92-20; Notice 1]

Petition for Approval of Alternate
Odometear Disclosure Requirements

AGENCY: National Highway Traffic
Safety Administration (NHTSA), DOT.

ACTION: Notice of preliminary
determination.

SUMMARY: The odometer disclosure
raquirements set forth pracedures (48
CFR 580.11) by which a State may
petition for appraval of alternate
raquirements to those in §§580.5 and
580.7 which identify the required
elements of the disclosure statement.
The State of Oregon hes submitted a
petition pursuant to 48 CFR 580.11 for
approval of alternate disclosure
requirements. On balance, NHTSA
telieves that the proposed system poses
some threat to the integrity of the
current system without sufficient
benefit to gutweigh that threat.
Accordingly, NHTSA preliminarily
denies Oregon’s petition far approval of
the proposed alternate disclosure
requirements.

LATES: Comments are due no later than
January 21, 1943.

AQDRESSES: Written comments should
rsfer to the docket number of this notice
and should be submitted to: Docket
Saction, room 5109, National Highway
Traffic Safety Administration, 400
Saventh Street, SW., Washington, DC
20590. (Dockat hours are 9:30 a.m. to 4
pr)

FOR FURTHER INFORMATION CONTACT:
Kathleen DeMater, Office of the Chief
Counsel, room 5219, National Highway
Traffic Safety Administration, 400
Seventh Street, SW., Washington, DC
20590 (202) 366—-1834.

SUPPLEMENTARY INFORMATION:
Background

The Truth in Mileage Act of 1986
(Pub. L. 99-579), 15 U.S.C. 1981, et seq.

(TIMA) requires each person
transferring ownership of a motor
vehicle to disclose the vehicle’s mileage
on the vehicle’s title. The law directs
the States to conform their titles and
titling procedures to enabla the titles to
be used for odometer disclosure. The
implementing regulations, 49 CFR part
580, set forth specific procedures and
requirements which must be followed
by States and those involved with
commercial transactions.

The TIMA permits the administrative
approval by NHTSA of alternate
methods of cdometer disclosure,
provided those alternate methods are
consistent with the purpases of the Act.
The original final rje issued by NHTSA
(53 FR 29464, August 5, 1988), set forth
procedures (49 CFR 580.11} by which a

" State could petition for approval of
" alternate requirements to

o0se in
§§580.5 and 580.7 which identify the
required elements of the disclosure
statement,

The State of Oregou. has submitted a
petition pursuant to 49 CFR 580.11 for
approval of alternate disclosure
requirements.

Basis for the Petition

Oregon seeks approval for alternative
procedures to those in 49 CFR 580.5(c)
which require the titled ewner of a
vehicle to disclese the mileege on the
title and not on a separate reassignment
form. Oregon proposes to sllow a titled
owner to use a secure separate
disclosure/reassignment document
when the Motor Vehicle Division of the
Gregon Department of Transportation
(MVD) has possession of the title
certificate because it has been submitied
to perfect the security interest of the
vehicle.

The Oregon petition states:

In Oregon, perfecting a security interest in
a vehicle is accomplished by applying for a
title reflecting that interest. The title
certificate must be surrendered tous * * *,
It is not always possible * * * to meet all
requirements for title within the 10 days
allowed {to parfect a security interest] under
federal bankruptcy law. In some cases,
incomplete requests for title [where the
odameter disclosure has not been completed}
are submitted to us solely to perfect &
security interest in & timely manner * * *,
If a transaction is returned, perfection does
not occur * * %,

The petition further states that

*“[ulnder current Oregon law, we cannot -

return a title certificate where there is a
security interest holder, even though the
seller and buyer have not completed the
required odometer disclosure.”
Accordingly, Oregon proposes ta
“adopt rules that would allow sellers
and buyers (including persons in whose

" provide a copy of

name the titlo was issueéd)} to use a
separate secure odometer disclosure/
reussi&;nent form when [the Oregon
MVD has} and retainfs] possession of,
the title certificate.” Under the propesed
alternative, thae title certificate would be
retained in division headquarters. When
the completed secure odometer -
disclosure/reassignment form is
received, it would be processed with the
title certificate, and would become part
of the title history of the vehicle,

NHTSA requested that Oregon
State laws
and regulations and additionel
information supparting the petitian. In
an addendum to the petition, Oregon
provides an example of how the
alternative process would work. Party A
(titled owner) sells a vehicle with the
title. Party A fails to complete the
required odometer disclosure on the
title. The title is given to Party B (the
buyer). Party B finances the purchase of
the vehicle and surrenders the title to
the lender. The lender submits the title
to the MVD in order to receive a new
title showing Party B as owner and
lender as holder of a security interest in
the vehicle. The title is submitted
without the required odometer
disclosure. The titls is retained by the
MVD, which sends a secure odometer
disclosure/reessignment to Perty B
requesting the odometer disclosurs be
made on the form by perty A and signed
by both A and B. When the completed
secure odometer disclosure/
reassignment form is submitted back to
MVD, it is matched with the title and
the title application is processed.
Prelimirary Determination

NHTSA has verious substantive
concerns regarding Oregon’s proposal.
NHTSA's central concern is that there
does not appear ta be sufficient
justification for deviating from
Congress' intent that odometer
disclosures be made on the titles to
vehicles and that separate disclosures be
used as little as possible. Oregon
provides ne reason why, to follow the
example set forth sbove, Party A cannot
make the required disclosure. The
example states merely that A does not
make the disclosure. The remaining
rationale behind the proposed
alternative is that once A has failed to
make the disclosure, B is allowed to
avail himself of the alternate procedure
to protect the security interest of B's
financing lender.

This system appears to reward both A
and B for being negligent—A for not
making the disclosure and B for
accepting a title without a proper
disclosure. Moreover, since the seller’s

_ signature block is normally used for
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- both odometer disclosure and transfer of . payment, and if unable to do so, would

ownership of the vehicle, once A signs
the title to accomplish the transfer of
ownership, A has also, in effect, signed
an incomplete, and therefore, false .
odometer disclosure statement.

In addition, NHTSA is concerned
about the efficacy of the propesed
system. If B could not get A to complete

-the title properly at the time of transfer
of the title, why will B be any more
successful in getting A to complete a
separate form at some latar date when
A no longer has any stake in the*

. process?

Oregon argues that its proposed
system conforms to the intent of the
Federal requirements because by the
time the parties complete Oregon’s
proposed assignment form, the title will
have been submitted to the State, which
will issue a new title after the
submission of the proposed separate
form. Thus, any benefit to having the
disclosure on the title, {i.e., protection

.and information for future buyers and
access of buyer to title) will be reduced.
The proposed procedure, it is ‘further
claimed, is consistent with Federal
intent because the process will be .
controlléd by MVD, and MVD's ability

_to detect odometer fraud will not be -
- hampered.

" . NHTSA agrees that because of the
immediate {ssuance of a new title, the

proposed system would not have an
adverse impact on the protection
afforded to future buyers. NHTSA also

respects MVD's.commitment to control

the forms and enforce the odometer .
laws. NHTSA disagrees, however, that
there will be no effect on buyer access
to title. In the example above, A could
get B to give A a regular power of
attorney to effect title transfer, in which
case B might not see the title until the
sale is complete and the title is signed,
contrary to Congressional intent.
Further, even if B does sign the title, a
system that does nothing to discourage
A from failing to provide the proper
written mileage disclosure undermines
Congressional intent that buyers receive
written, accurate mileage information
useful in the decision-making process
on whether to purchase and how much
to pay for a vehicle. For example, A

could intentionally neglect to execute
the written disclosure on the title
because A has verbally misrepresented
the mileage of the vehicle to B. When B
contacts A to obtain a written disclosure
on the proposed essignment form
provided by MVD, A may still refuse to
execute the disclosure because of the
earlier verbal misrepresentation of the
mileage. B would then heve to convince
A to negate the transfer and refund

- be forced to take legal action.

On balance, NHTSA belleves that the
proposed system introduces a potential
threat to the integrity of the current
system without a sufficient
countervailing benefit. Rather than
encouraging parties to obey the law
while accommodating the lender’s
security interests, the proposed system.
permits parties to vehicle transactions to
avoid the law with questionable
fustification, and without any adverse
consequences. Accordingly, NHTSA
preliminarily denies Oregon’s petition

-for approval of alternate disclosure

requirements.

" Written Comments

Interested persons are invited to
comment on this notice. It is requested,

- but not required, that ten copies be

submitted.
All comments must be limited to 15

‘pages in length. Necessary attachments

may be appended to those submissions
without regard to the 15-page limit. (49
CFR 553.21.) This limitation is intended
to.encourage commenters to detail their

primary arguments in a concise fashion. .

- Written comments to the public

- docket must be received by January 21,

1993. All comments received before the
close of business on the comment
closing date will be considered and will
be available for examination in the

.docket at the above address before and

after that date. To the extent possible,
comments received after the comment

closing date will also be considered.

Howaever, action on the petition may
proceed at any time after that date.
Following the close of the comment
period, NHTSA will publish a final
determination on the petition

responding to the comments. NHTSA - -

will continue to file relevant material in
the docket as it becomes available after
the closing date, and it is recommended
that interested persons continue to
examine the docket for new material.

Those persons desiring to be notified
upon receipt of their comments should
enclose, in the envelopse with their
comments, a self-addressed, stamped
postcard. Upon receiving the comments,
the docket supervisor will return the
postcard by mail,

Copies of all comments will be placed
in Docket 82-20, Notice 1 of the NHTSA
Docket Section in room 5109, Nassif
Building, 400 7th Street, SW.,
Washington, DC 20590.
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Issued on: December 17, 1992,
Paul Jackson Rice, .
Chief Counsel, National Highway Tm)ffc
Safety Administration.

[FR Doc: 9230997 Filed 12—21—92 8:45 am)
BILLING CODE 4010-50-M

- Announcing the Tonth Meeting of the
. Motor Vehicile Safety Research -
- Advisory Committee

AGENCY: National Highway Traffic
Safety Administration (NHTSA), DOT,

- ACTION: Meeting announcement,

SUMMARY: This notice announces the
tenth meeting of the Motor Vehicle
Safety Research Advisery Committee
(MVSRAC). The Committee was
established in accordance with the
provisions of the Federal Advisory
Committee Act to obtain independent
advice on motor vehicle safety research.
At this meeting the Committee will
discuss offset frontal research,
biomechanics, harm analysis, and

" NHTSA's Plan for Intelligent Vehicle

Highway Systems. A status report on the
recent activities of the Crashworthiness
and Crash Data Subcommittees will also‘

be presented. o

DATE AND TIME: The meeting is

- scheduled to begin at 10:30 a.m. on

Friday, January 15, 1993, and conclude
at 4 p.m, that afternoon.

ADDRESSES: The meeting will be held in
room 6248 of the U.S; Department of
Tranz%pnation Building, which is

located at 400 Seventh Street SW.,
Washington, DC.

SUPPLEMENTARY INFORMATION: In May
1987, the Motor Vehicle Safety Research
Advisory Committee was established.
The purpose of the Committee is to
provide an independent source of ideas
for motor vehicle safety research. The
MVSRAC will provide information, -
advice, and recommendations to
NHTSA on matters relating to motor
vehicle safety research, and provide a
forum for the development,
consideration and communication of
motor vehicle safety research, as set
forth in the MVSRAC Charter.

The mesting is o;]:ie; to the public, but
attendance may be limited due to s,

availability. Pamci tion by the pu lic
will be determined by the Committee
Chairman,

A public reference file (Number 83~
01) has been established to contdin the
products of the Committee and will be
open to the public during the.hours of
9:30 a.m. to 4 p.m. at the National
Highway Traffic Safety Admini